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DEd 9 ON AND (RER
On February 25, 1983, Administrative Law Judge (ALJ) Matthew
@l dberg issued the attached Decision. Thereafter, Respondent George A
Lucas & Sons, General Qounsel, and Charging Party, the Lhited FarmVrkers
of Anerica, AHL-AO (WY, all filed tinely exceptions to the ALJ's

Decision wth supporting briefs, and all filed reply briefs.

Pursuant to the provisions of section 1146 of the
Agricultural Labor Relations Act (Act), the Agricultural Labor Rel ations
Board (ALRB or Board) has delegated its authority inthis nmatter to a
t hr ee- nentoer panel .

The Board has consi dered the record and the attached Decision in
light of the exceptions and briefs and has decided to affirmthe rulings,
findings, and concl usions of the ALJ except as nodified herein.

AJ' s ODsmssal of Alegations and General unsel ' s | nteri mAppeal

At the close of General Gounsel's case-in-chief in



the hearing on this natter, Respondent noved for dismssal of the entire
FHrst Anvended Gonpl aint (Gonpl aint) on the grounds that the General

Qunsel had failed to establish a prina facie case as to any of the
alleged violations. The ALJ granted Respondent’'s notion as to one naned
alleged discrimnatee in Paragraph 5 of the Gonpl aint and as to Paragraphs
7, 8 10, 14, and 16 intheir entirety. Gneral unsel filed a Request
for Review (InterimAppeal) pursuant to Title 8 Gilifornia Admnistrative
(ode, section 20240(f).y Respondent filed an Qpposition to General
unsel ' s Request for Review and the Charging Party filed a Response to
Respondent' s (pposition. By an Qder dated July 30, 1982, this Board

deni ed General ounsel 's Request for Review wthout prejudice, stating
that the ALJ in his Decision should set forth his reasons for granting
Respondent' s noti on as to the above-enunerat ed paragraphs of the Gonpl ai nt
and that those reasons coul d be chal | enged by General Gounsel and the UFW
intheir exceptions to the ALJ' s Decision.

Respondent then filed a Mition for Reconsideration, arguing
that it was inproper for this Board to deny General Qounsel's Request for
Revieww thout prejudice and to invite General unsel and the Chargi ng
Party to argue about the ALJ's

= Title 8 Gilifornia Admnistrative Gxde, section 20240(f] provi des
inrelevant part as foll ows:

Rulings on notions shal | not be appeal abl e, except at the

discretion of the Board. However, a ruling which di smsses a
conplaint inits entirety shall be revi enabl e.
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dismssal of those parts of the Gonplaint again intheir exceptions. Asto
the Charging Party, Respondent argued that by not filing a Request for

Revi ew pursuant to Regul ation section 20240(f) the harging Party | ost what
right it had to challenge the ALJ's action. As to the General Qounsel,
Respondent argued that the Board s denial of the Request for Revi ew shoul d
be final, wth no opportunity provided for challenging the ALJ's ruling a
second tine. This Board deni ed Respondent’' s Mtion for Reconsideration.
Inits Brief Answering (harging Party's and General Qounsel 's Exceptions to
the ALJ's Decision, Respondent repeats its argunent that the General

unsel and the Charging Party should not be permitted to chall enge the
ALY s ruling again.

Respondent' s position lacks nerit. Regul ation section 20282(a)
provides in relevant part that "any party nay file wth the executive
secretary...exceptions to the decision [of the ALJ] or any other part of
the proceeding...." This gives all parties aright to file such
exceptions. The | anguage of Regul ation section 20240(f), by contrast,
provides only that an interimappeal on a request for reviewof an ALJ's
ruling is not a natter of right but rather lies wthin the discretion of
the Board. The relevant part of that section provides: "Rilings on notions
shall not be appeal abl e, except at the discretion of the Board." Neither
Regul ation section 20240(f) nor Regul ation section 20282(a), nor any ot her
part of our Regul ations, contains any provision naking a request for review
(interimappeal ) and the filing of exceptions to the ALJ's deci sion or

rulings nutual |y excl usi ve avenues for parties to
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Board proceedings to pursue. That is, our regulations do not preclude a
party whose request for review pursuant to Regul ation section 20242(f) is
denied fromraising the sane issue in exceptions filed pursuant to
Regul ation section 20282(a). Indeed, denial of a request for review by the
Board is not a determnation on the nerits wth respect to the issue(s)
raised inthe request. It nay be, rather, a choice by the Board not to
deci de such issue(s) at that tine. Mreover, in nany cases, adoption of
the position advocated by Respondent woul d deprive the Board of the
val uabl e opportunity to reviewan ALJ's ruling in the context of a nore
conpl ete record, including a decision addressing all the issues in the
case. Respondent's position gives too little inportance to the conpl ete de
novo revi ew of the issues which are brought to the Board by way of
exceptions to an ALJ decision. Requests for review (interi mappeal s) nust
necessarily be acted upon speedily, in order that hearings nay go forward.
In our consideration of exceptions to ALJ decisions, on the other hand, we
are abl e to undertake a thorough and conprehensive reviewof all the issues
and all the evidence in the case wth the benefit of a considered anal ysis
by the ALJ.

However, havi ng consi dered the exceptions taken by General
Qounsel and the Charging Party to the AL)' s dismissal of Paragraphs 7,
8, 14, and 16, we find that those exceptions are lacking in nerit. As
the ALJ states on page 6 of his Decision, in footnote 7, General (ounsel
failed to showthat the alleged di scri mnatee naned i n Paragraph 16
engaged in organi zing activities protected by the Act, and al so failed

to
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show as regards the enpl oyees naned in Paragraphs 7, 8, and 14, that
there was any causal connection between such activity on their part and
discrimnatory treatnent of themby Respondent.

As to the ALJ's dismssal of Paragraph 10, we find nerit in the
exception taken by General ounsel and the Gharging Party, to the
followng extent. Paragraph 10 alleged that on or about Septenber 6,

1981, Respondent changed the terns and conditions of Francisco Gitierrez'
enpl oynent because of his support for and activities on behal f of the UFW

Qutierrez was one of about six steady enpl oyees who irrigated
and did odd jobs, as needed, for Respondent. A though other steadi es
woul d occasi onal | y be assigned to pick grapes in the harvest, Gitierrez
begged of f fromsuch an assignnent early in his career wth Respondent,
whi ch apparently began in 1976, on grounds that he did not know howto do
it. He was not assigned such work thereafter until the 1981 harvest,
whi ch began | ess than two nonths after a victory for the ULFWin a
representati on el ecti on anong Respondent' s agricul tural enpl oyees. In the
pre-el ection canpaign, Gutierrez testified, he argued wth his forenan,
Jose Jimnez, in favor of representation by the UPV In the harvest
Jimnez told Gittierez either to pick or "go hone and rest." QGitierrez
interpreted this to nean that he would be laid off if he didn't undertake
the picking. QGutierrez testified that during the twenty or so days that
he did do the picking he occasional | y saw ot her enpl oyees doi ng sone of
the odd j obs whi ch had previously been assigned to him such as cl eani ng

and noving toilets, and
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stapling, repairing, and pulling out vines. QGitierrez al so
testified that all the other steadi es al so picked during the
har vest .

The ALJ dismissed this all egati on because Gutierrez had been
treated no differently than any other steadies. The ALJ did not discuss
whet her the assignnent to pick constituted a discrimnatory change from
Respondent' s regul ar past treatnent of Gutierrez. The URWs exception to
the ALJ's ruling is based on the change frompast practice, not on
disparate treatnent fromthe other steadies.

It iswell settled that discrinmnation nay be
establ i shed not only by showng that an enpl oyee has been treated
differently fromother enpl oyees, but al so that an enpl oyee has been
treated differently fromestablished past treatnent she or he had recei ved.
(Dessert Seed Gonpany (1983) 9 ARB No. 72; Seak-Mite, Inc. (1983) 9 ALRB

No. 11.) Inthe present instance it appears that shortly after the UPWs
election victory Gitierrez began to be treated differently wth respect to
wor k assi gnnents than he had been for several prior years, and that the
difference was unfavorabl e to him The surroundi ng ci rcunst ances suggest
that Respondent's notive for the change mght have been related to
Qitierrez’ support for the UPW It was error, therefore, for the ALJ to
dismss this allegation;, a prina faci e case had been nade, and the burden
of proof had shifted to Respondent to showthat the change was not based on
di scrimnatory noti ves.

Despite our finding that the exception taken by the General

Gounsel and the UFWis neritorious, we decline to renand
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the case for further evidentiary proceedings on this issue. No allegation
has been nade that Giutierrez suffered any financial |oss due to his
changed work assignnent, and the change |l asted for only sone twenty work
days. Ve find that the purposes of the Act woul d not be pronoted by
reopeni ng the hearing so that further evidence could be received on this
natter.

General unsel and the UPWexcept to the ALJ's dismssal of
Paragraph 5 of the Gonpl ai nt, which all eges that Respondent through
forenan Eduardo "Lal 0" CGardenas discrimnatorily laid off Jose Luis
Madri gal and Roberto Duran because of their support for and activities on
behal f of the UFW The evi dence established that both Duran and Madrigal
were known supporters of the LFW Shortly before laying off his crew at
the end of the pre-harvest season, CGardenas sel ected sone nenbers of his
regul ar crewfor special work on two skel eton crews repl anting vines at
fields located a substantial distance fromthe fields where the regul ar
crewwas working. The skel eton crews kept working for about one nonth
after the regular crews lay-off. Neither Madrigal nor Duran recei ved the
benefit of the additional work afforded skel eton crew nenbers al t hough
sone enpl oyees wth | ess seniority on the Gardenas crew apparently did;
their non-participation on the skeleton crewis the basis of the
allegation in Paragraph 5 of the Gonpl aint that Respondent viol ated
section 1153(c) and (a).

The exception lacks nerit. The evi dence indicates that
Madrigal was originally sel ected by Gardenas for skel eton crewwork but

was dropped when he mssed the first day of work
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for the skel eton crewto which he had been assigned. As to Duran,
Respondent' s position is that there coul d not have been any discrimnation
in Gardenas' failure to select Duran for a skel eton crew because at the
tine of the sel ection Gardenas coul d not have known whet her the skel et on
crews woul d continue to work after the regular crewwas laid off.

Deci si ons about what j obs such skel eton crews shoul d do, and therefore how
l ong they woul d renai n worki ng, were nade by supervisors or the ranch
superintendent, not by crewforenen. The record supports Respondent's
posi tion i nasnuch as General Gounsel failed to establish what expectation
Cardenas had (or reasonably shoul d have had) about the duration of the

skel eton crews' enploynent at the tine he sel ected enpl oyees for them The
absence of evidence that Gardenas anticipated, or reasonably shoul d have
anticipated, that the skel eton crews woul d renmai n worki ng beyond the | ayof f
date for the regular crewfatally undercuts the allegation that his failure
to select Duran for the crewwas discrimnatory. That allegation is
therefore di smssed.

Q her Exceptions

Respondent excepts to the ALJ's finding that Respondent
discrimnatorily refused to rehire Juan Juarez and Samuel M ranontes in
July 1981. This exception has nerit.

Paragraph 6 of the Gonplaint al | eged that Respondent vi ol at ed
section 1153(c) and (a) of the Act by di schargi ng Juarez and M ranont es
because of their support for and activities on behalf of the UFW The ALJ
found that General Gounsel failed to present any evi dence of a causal

connecti on between the
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di scharges of these enpl oyees and their prior activities in support of the
UFW The ALJ found, however, that Respondent viol ated section 1153(c) and,
derivatively, section 1153(a), by failing to rehire the two di schargees
upon their application for rehire while rehiring a third enpl oyee
discharged wth them The ALJ also found that the refusal to rehire was
closely related to the discharge alleged in the Gonplaint and was ful ly and
fairly litigated at the hearing.

W uphold the ALJ's finding that the General Gounsel failed to
establish that support for the UPNwas a cause of Respondent di schargi ng
Juarez and Mranontes. V& reject, however, his finding that Respondent's
failure to rehire themwas discrimnatory. The evidence indicates that
there were nondi scrimnatory reasons why Respondent rehired Pedro Mendez
while not rehiring Juarez or Mranontes. Gew leadnan M ctor Ji mnez whom
the three had harassed and i nsul ted tol d supervi sor Jose Becerra that
Mendez had been | ess hostile and troubl esone than Juarez and M ranont es.
Mbreover, Juarez and M ranontes reacted cont enpt uously when Becerra tol d
themthey could be rehired only if they discussed it wth Mctor Ji mnez,
vhile Mendez on his own initiative had sought and recei ved Ji ninez' support
for his request to be rehired. The failure of Juarez and Mranontes to
denonstrate any inprovenent in their attitude toward Mctor Jimnez
justified Becerra' s decision not to offer themreenpl oynent. This
allegation is therefore di smssed.

No exceptions having been filed to the ALJ's finding that
Respondent vi ol ated section 1153(a) and (c) by

10 ARB No. 33 0.



discrimnatorily discharging Glberto and Gatal i na Baez, we uphol d t hat
findi ng.

General Gunsel and Charging Party except to the ALJ' s di smissal
of Paragraph 9 of the Gonpl aint, which alleged that Respondent viol ated
section 1153(a) and (c) by discrimnatorily failing to rehire Ana, Petra,
and R cardo Fuentes during the 1981 harvest. This exception |acks nerit.
The ALJ's dismissal of this allegation rested entirely on deneanor - based
credibility resol utions he nade agai nst the all eged di scrimnatees and in
favor of their crewforemnan B nesto Ganacho. To the extent that an ALJ's
credibility resol utions are based upon deneanor of the wtnesses, they wil
not be disturbed unl ess a cl ear preponderance of the rel evant evi dence
denonstrates that such resol utions are incorrect. (AdamDairy dba Rancho
dos Ros (1978) 4 ARB No. 24, Sandard Dy Wl | Products (1950) 91 NLRB
544 [26 LRRM1521].) V& have revi ened the evidence and find the ALJ's

resol utions of wtness credibility to be supported by the record viewed as
a whol e.

Based on our crediting Ganacho' s testinony on the rel evant
i ssues, we find that the evidence General unsel produced is insufficient
to establish that Ganacho either discrimnatorily failed to informthe
Fuent es when his crewwoul d begin working in the harvest or
discrimnatorily failed to notify themof opportunities for rehire as his
crew expanded during the harvest. Respondent's rehiring systemrequires
forner enpl oyees seeking to be rehired sonetine after a season has begun to
nake application on a day when hiring is taking place. Forenen

10.
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are under no obligation to tel ephone or otherw se get word to such
enpl oyees about exactly when they shoul d present thensel ves; the
responsibility to present thenselves at the right tine is entirely on the
applicants. General unsel failed to establish that the Fuentes nade
application on the dates Ganacho enl arged his crewor that Ganacho
naintai ned a regul ar practice of calling forner crew neners to tell them
when to report for rehire during the course of a season. Accordingly, this
allegation is dismssed.

The Charging Party excepts to the ALJ' s refusal to order
Respondent’' s counsel to pay one day's legal fees for Charging Party' s | egal
representati ve as conpensation for tine wasted as a result of Respondent's
counsel ' s nonattendance at one day's session of the hearing. This
exception lacks nerit. Wthout repeating the detail ed di scussions of our
statutory powers to nake awards of attorney's fees which ngority,
concurring and dissenting opinions set forth in SamAndrews’ Sons (1984) 10
ARBN. 11; V. B Zaninovich & Sons (1982) 8 ALRB No. 71; Neunan Seed
Gonpany (1981) 7 ARB No. 35, and Véstern Gonference of Teansters (1977) 3
ALRB No. 57, we find that the Act does not enpower this Board to order any

person or entity other than an agricultural enpl oyer or a | abor

organi zation to pay such fees. Respondent’'s counsel obviously does not fit

inether of those categories. Accordingly, this exception is di smssed.
Respondent excepts to that provision of the ALJ' s recommended

renedi al order which calls for interest on backpay for whi ch Respondent is

liable to be conputed i n accordance wth

11
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our Decisionin Lu-Bte Farns, Inc. (1982) 8 ARB No. 55 affirned in
relevant part Sandrini Brothers v. ALRB (June 1, 1984) 5 Qvil 75333,
Gl .Amp.3d _ [84 Daily Journal DA R 2030]. In our Decision there to
followthe National Labor Relations Board's holding in Horida Seel
Qorporation (1977) 231 N.RB 651 [96 LRRM 1070] as appl i cabl e precedent

wthin the neaning of section 114-8 of the Act, we considered and rejected
all argunents, constitutional, statutory and equitabl e, whi ch Respondent
here nowraises. Qur viewof the issues has not changed. Ve therefore
di smss this exception.
R
By authority of section 1160.3 of the Agricul tural
Labor Relations Act (Act), the Agricultural Labor Relations Board (Board)
hereby orders that Respondent, George Lucas & Sons, its officers, agents,
successors, and assigns, shall:
1. Cease and desist from
(a) Dscharging, or otherwse discrimnating
agai nst, any agricultural enpl oyee for engaging in union activity or other
protected concerted activity.
(b) Inany like or related nanner interfering
wth, restraining, or coercing any agricultural enpl oyee in the exercise
of the rights guaranteed by section 1152 of the Act.
2. Take the followng affirnative acti ons whi ch are deened
necessary to effectuate the policies of the Act:
(a) Gfer to Glberto Baez and Gatal i na Baez i nmedi at e
and full reinstatenent to his and her forner or substantially equival ent
position, wthout prejudice to his and

12.
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her seniority or other enpl oynent rights or privileges.

(b) Mke whole Glberto Baez and Gatal i na Baez
for all losses of pay and other economic | osses they have suffered as a
result of Respondent's unl awful di scharges, the nakewhol e amount to be
conput ed i n accordance wth established Board precedents, plus interest
t hereon conput ed i n accordance wth our Decision and Qder in Lu-Bte
Farns, Inc. (1982) 8 ALARB Nb. 55.

(c) Preserve and, upon request, nake available to this
Board and its agents, for examination, photocopying, and ot herw se copyi ng,
all payroll records, social security paynent records, tine cards, personnel
records and reports, and all other records rel evant and necessary to a
determnation, by the Regional Orector, of the backpay period and the
anmount of backpay due under the terns of this Qder.

(d Sgnthe Notice to Agricultural Epl oyees
attached hereto and, after its translation by a Board agent into all
appropriate | anguages, reproduce sufficient copies in each | anguage for the
pur poses set forth herei nafter.

(e) Ml copies of the attached Notice, in all
appropriate | anguages, wthin 30 days after the date of issuance of this
Qder, to all agricultural enpl oyees enpl oyed by Respondent at any tine
during the period fromSeptener 24, 1981 to Septenter 24, 1982.

(f) Post copies of the attached Notice, in all
appropriate | anguages, for 60 days in conspi cuous pl aces on its property,

the period(s) and place(s) of posting to be detern ned
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by the Regional Drector and exerci se due care to replace any Notice
whi ch has been altered, defaced, covered, or renoved.

(g) Arange for a representative of Respondent or a Board
agent to distribute and read the attached Notice, in all appropriate
| anguages to all of its agricultural enpl oyees on conpany tine and property
at tine(s) and place(s) to be determned by the Regional Orector.
Follow ng the reading, the Board agent shall be given the opportunity,
out si de the presence of supervisors and nanagenent, to answer any questions
the enpl oyees nay have concerning the Notice and their rights under the
Act. The Regional Drector shall determne a reasonabl e rate of
conpensation to be pai d by Respondent to all nonhourly wage enpl oyees to
conpensate themfor worktine lost at this reading and the question-and-
answer peri od.

(h)y Notify the Regional Orector inwiting, wthin 30
days after the date of issuance of this Qder, of the steps Respondent has
taken to conply wthits terns, and continue to report periodically
thereafter, at the Regional Drector's request until full conpliance is
achieved. Dated: July 16, 1984

JON P. MCARTHY, Acting (hai rnan

JERME R WADE Mnber

PATRAK W HE\N NG Mentoer

14.
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NOIN CGE TO AR GLTURAL BVALOYESS

After investigatin charﬁes that were filed in the Del ano Regional Gfi ce,
the General (ounsel of the Agricultural Labor Relations Board (ALRB or
Board) issued a conpl ai nt which all eged that we, George Lucas & Sons, had
violated the law After a hearing at which each side had an opportunity to
present evidence, the Board found that we did violate the | aw by

di schargi ng two enpl oyees because of their support for the Lhited
Farmorkers of Anverica, AH-AQO (UAY. The Board has told us to post and
publish this Notice. V& wll do what the Board has ordered us to do.

V¢ al so want to tell you that the Agricultural Labor Relations Act is a
Iawhthat gives you and all other farmworkers in Gilifornia these
rights:

To organi ze your sel ves;

To form join, or hel p unions;

To vote in a secret ballot election to decide whether you want a
uni on to represent you; _

To bargain wth your enpl oyer about your wages and wor ki ng

condi tions through a union chosen by a n@jority of the enpl oyees
and certified by the Board,

To Ozlact together wth other workers to hel p and protect one anot her;
an

6. To decide not to do any of these things.

> wbhk

Because it is true that you have these rights, we promse that:

VEE WLL NOT di scharge or otherw se discri mnate agai nst any enpl %ge
because he or she has joined or supported the UPWor any ot her | abor
organi zation or has exercised any other rights described above.

VEE WLL reinstate Gl berto Baez and Gatalina Baez to their forner or
substantial Iy equival ent jobs and we wll reinburse themfor all |osses of
pay and other economc | osses they have sustained as a result of our
discrimnatory acts agai nst them plus interest.

Dot ed: ERE A LUGAS & SONS

By:

"Representative Title
If you have a question about your rights as farmworkers or about this
Notice, you may contact any office of the Agricultural Labor Rel ations

Board. (ne office is located at 627 Min Sreet, Delano, Gilifornia,
93215. The tel ephone nunber is (805) 725-5770.

This is an official Notice of the Agricultural Labor Relations Board, an
agency of the Sate of Giifornia.

0O NOT RAEVDE (R MUTT LATE
10 ARB NO 33



CGAE SIMRY

George A Lucas & Sons 10 ARB Nb. 33
AW Gase No. 81-(E121-D et. al.
AJ DEOS N

The ALJ found that Respondent viol ated sections 1153(a) and (c) by

di scharging four enpl oyees in retaliation for their support of the Lhited
FarmVWrkers of Anerica, AH-AQ Al other allegations in the Gonpl ai nt
were dismssed by the ALJ, including several which he dismssed at the
close of General Qounsel's case-in-chief, finding that General Gounsel had
not established a prinma faci e case that Respondent viol ated the Labor Gode
by the conduct al | eged.

BOARD DEO 9 AN

The Board affirned the ALJ's rul i ngs, findings and concl usions wth

nodi fications and i ssued a nodi fied version of the ALJ's recormended O der.
Specifically, the Board found that Respondent did not violate the Labor
(ode by discharging two of the enpl oyees as to whomthe ALJ had found a
violation. The Board found that the ALJ erred in dismssing the all egation
of a discrimnatory change i n working conditions in one paragraph of the
Gonplaint, inthat General Gounsel had established a prina facie case wth
respect to that alleged discrimnatee. The Board did not renand for the
taking of additional evidence onthis natter, however, as it found that if
aviolation did occur it was de mnims inits nature and effects.

* * %

This Gase Surmary is furnished for infornation only and is not an
official statenent of the case, or of the ALRB

* * %



STATE G- CALI FORN A
AR ALTURAL LABCR RHATI ONS BOARD

In the Maitter of: Gse . 81-(E121-D

)
) 81- (& 129-D
ERE A LUGAS & SONS ) 81- (& 154-D
) 81- (& 164-D
Respondent , ) 81- (& 182-D
) 81- (& 209-D
and ) 81- (& 211-D
) 81- (& 231-D
WN TED FARMVWRERS G- ) 81- (= 232-D
AMRCA AH-AQ ) 81- (& 233-D
) 81- (& 246-D
Charging Party. ) 82-(6-D
) 82-(=10-D
Appear ances:

N cholas F. Reyes, Esq.,
for the General unsel ;

Paul J. Qoady, Esq., of
Syfarth, Shaw Fairweat her & Geral dson
for the Respondent;

Tomas Gnzal es for the

Lhited FarmVérkers of Awrica, AH-AQ
Charging Party.

Before: Matthew Gol dber g,
Adnmini strative Law Gfi cer
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|. STATEMENT - THE CASE
Gonmenci ng July 1, 1981,1/ the Lhited FarmVWrkers of
Averica, AH.-A O (hereafter referred to as the "Lhion") filed a

series of charges against George A Lucas & Sons (hereafter referred
to as "respondent” or the "conpany") alleging various violations of
Sections 1153(a) and (c) of the Act. The dates the charges were
filed, as well as the respective dates when they were served on

respondent, are |isted bel ow

Char ge Nuntoer e HI e Served
81-(&121-D 711 711

81- (& 129-D 7/9 7/9

81- & 1%4-D 8/ 4 8/ 4

81- & 164-D 8/ 14 8/ 14
81- & 182-D 2/ 8/ 28 8/ 28
81- & 209-D 9/ 14 911
81-(&211-D 9/ 14 9/ 14
81- (& 231-D 10/1 10/1
81- (& 232-D 10/1 10/1
81- (& 233-D 10/1 10/1
81- (& 246-D 10/ 21 87
82-(&6-D 1/ 14/ 82 1/ 14/ 82
82-(&10-D 1/ 20/ 82 1/ 22/ 82

n Decenber 28, the General Qounsel for the Agricul tural Labor
Rel ations Board caused to be i ssued a consol i dated conpl ai nt based on al | of
the af orenenti oned charges save the last two. These two charges were
incorporated into a subsequent "Hrst Anended Gonsol i dated Gonpl ai nt” dat ed
March 17, 1982. Respondent, havi ng been duly served wth both conpl aints

and notices of hearing,

1. Al dates refer to 1981 unl ess ot herw se not ed.

2. This charge was actually filed by enpl oyee Petra Fuentes,
who becane naned as one of the alleged di scrimnat ees.



tinelyg’/ filed an answer in which it denied the coormission of any unfair
| abor practi ces.
A hearing before ne was held in the natter begi nning on March 31,
1982, and proceeded over the course of twenty hearing days until it cl osed
on My 5 1982. Al parties appeared through their respective
representatives, and were given full opportunity to present testinonia and
docunent ary evi dence, to examine and cross-examne W tnesses, and to submt
oral argunents and briefs in support of their respective positions.
Fromthe entire record in this case, including ny
observations of the deneanor of each wtness as he/she testified, and having
read and considered the briefs submtted to ne since the cl ose of the
hearing, | nake the fol | ow ng:
1. HNINS G- FACT

A Jurisdiction
1. Respondent is and was, at all tines naterial, an
agricultural enpl oyer wthin the neani ng of section 1140.4(c) of the Act;
2. The Lhionis and was, at all tines naterial, a | abor
organi zation wthin the neaning of section 1140.4(f) of the Act.fu

3. The conpany's first pleading was filed on January 11, 1982, in
response to the original conplaint herein. Subsequent anendnents to that
conpl ai nt were deened deni ed pursuant to Regul ation Section 20230.

4, The jurisdictional facts were admtted by respondent inits
answer .



B The Whfair Labor Practices Al eged

1. Introduction
The respondent is a partnershi p doi ng busi ness in Kern and

Tulare counties in Glifornia. It is engaged principally in the cultivation
and harvesting of table and wne grapes. (perations are conpartnental i zed
into three naj or enpl oynent periods or seasons during each cultural year,
denomnated by the parties as: pruning and tying; pre-harvest (which
I ncl udes tasks such as hoei ng, suckering, planting, pulling laterals,
thinning, tipping, girdling, pulling | eaves and canes); and harvest.
Maxi numor peak enpl oynent is achi eved during the harvest season, which
custonarily runs fromlate July or early August until Novenier.

n June 2, 1981, due to a Petition for Gertification filed by the
Lhion in case nunber 81-RG3-D a representation el ecti on was conduct ed
anong respondent’ s agricultural enpl oyees. The results of the el ection,
certified by the Board in 8 ARB No. 61 (1982), were, as reveal ed by the
tally of ballots: Uhion: 219; no union: 150; unresol ved chal | enged
bal lots: 24, void ballots: 7. General Gounsel argued that the various
discharges and refusals to re-hire alleged in this case as violations of the
Act involved individuals or groups of workers who were instrunental in
obtaining a victory for the Lthion in the el ection: respondent's conduct was
thus to be perceived as an attenpt to weaken support for the Lhion by
riddi ng the conpany of sone of its nore vocal adherents.

Respondent is no stranger to proceedi ngs i nvol ving this Board.
Its anti-Lhion attitude is well-docunented. In three separate cases, it

has been found to have engaged i n conduct



violative of the Act.g’/ Pursuant to General Qounsel 's request that
admni strative notice be taken of those decisions, and under the rul e

announced in Sunnyside Nurseries (1978) 4 ARB No. 88, it is determned that

respondent’ s ani nus towards the Lhion, as an el enent of General (ounsel's

proof herein, is clearly established. (See also, e.g., Best Products .,

Inc. (1978) 236 NLRB 1024; V@l verine Vérld Wde (1978) 243 NNRB No. 72.)
In 4 ALRB No. 86, respondent was found to have unl awful |y deni ed

access to Lhion organi zers, unlawul ly interrogated Lhi on synpat hi zers, and
gi ven inpermssi bl e assistance to a | abor organi zation rivaling the Uhion.
In5 ALRB No. 62, respondent was found to have viol ated sections 1153(a) and
(c) of the Act by interrogating enpl oyees and by refusing to re-hire certain
Lhion adherents. Mol ations of sections 1153(a) and (d) were found in 7
ALRB No. 47, where respondent di scharged two enpl oyees and refused to re-
hire Petra, Ana and R cardo Fuentes.g S nce these sane three individual s
vere alleged to have again been refused rehire in the instant case, the
particulars of the prior situation wll be recounted in greater detail

infra.

5. Respondent has al so been involved in a fourth case before the
Board, 3 AARB No. 5. However, that case was a representation natter arising
froman el ection held on Septenber 5, 1975, and essential |y concerned the
Board' s determnation of the status of certain chal | enged | ot s.

6. The 1153(d) violation was based on a finding that the Fuentes
were not hired during the 1979 harvest because Petra had testified on
behal f of the General Gunsel in 5 ALRB Nb. 62.



Bef ore consi dering each of the all egations whi ch were not

di sm ssedz/ pursuant to respondent's notion at the cl ose of General

7. Inthe FArst Arended Gonsol i dated Gonpl ai nt, Paragraphs 7, 8§,
10, 14, 16, and an individual naned in Paragraph 5 as a discri mnatee were
dismssed at the close of General (ounsel's proof for |ack of establishing,
in each instance, a prina facie case. Uder Lawence Scarrone (1981) 7 ALRB
No. 13, a prina facie case of unlaw ul discrimnation consists of proof, by
a preponder ance of the evidence, that an enpl oyee or group of enpl oyees had
engaged in protected, concerted activities;, that the enpl oyer had know edge
or believed that the enpl oyee or group had participated in these activities;
and that the enpl oyee or group was di scharged or ot herw se discrimnated
agai nst because of such participation, i.e., there was a causal connection
between the participation and the deci sion regardi ng enpl oynent stat us.

In the instance of Paragraph 16 and a portion of Paragraph 5,
there was no show ng that the individual s i nvol ved participated i n Lhion
activities and/or that the respondent had know edge of any such
participation. Wth the renaining all egations, no "causal connection’
petween Lhion activity and change in work status was shown, principal |y
because it was not denonstrated that the personnel action taken in regard to
the particular individuals was in any nanner disparate or discrimnatory.

,(AL S% %ya]BlP)ackl ng @. (1982) 8 ARB Nb. 48; Bruce Church, Inc. (1982) 8

_ Specifically, the discharged worker naned in Para raﬁh 7, was, by
his onwn admssion, insubordinate. No evidence was presented that sinmlar
behavi or was condoned by the respondent. The individual naned as a

di scrimnatee in Paragraph 8 reported late for the harvest and was, after a
nunber of work days had el apsed, put to work in a different crewthan that

i n which he had previously been enpl oyed. No evi dence was presented t hat
anyone had been hired in his original crew i.e., that work was "avail abl e, "
inthe period when he all egedly was "refused’ rehire. |n Paragraph 10, an
irrigator alleged to have been the victimof discrimnati on was assigned to
intermttent picki nﬁ_ responsi bilities during the harvest, as were all the
other enpl oyees in his job classification. Wiile he had never been asked to
pick in previous years, he, like all the other irrigators, was given the
choi ce of continuing to work or placing hinself on voluntary |ayoff. He
chose the forner. In paragraph 14, General ounsel was unabl e to prove that
the al |l eged discrimnatee notified the corrp)an?/ of a three-day absence.
Rursuant to conpany policy, he was placed on layoff status. H was given
the opportunity to rectify the situation and reobtain his job, but negl ected
to do so. There was no showng that he was treated any differently from
enpl oyees who simlarly had absented t hensel ves wthout notifying the

r espondent .



unsel ' s case-in-chief, it is necessary to detail certain of respondent's
personnel and seniority policies in order to provide a framework for
examni ng the personnel actions taken in regard to each of the all eged
discrimnatees. As concerns seniority, the parties stipul ated:
Seniority is not neasured by an enpl oyee's original date of hire.
Instead, an enpl oyee has a preferential right to enploynent in a
viticultural operation if, one, he has worked in a prior operation
until such tine as heis laid off, and two, appears for work at a
tine wen his forenan needs enpl oyees.
An enpl oyee, however, only has a preferential right to _
reenpl oynent in his oan crew Thus for exanpl e, an enpl oyee in
the [X] crewwho satisfies the foregoi ng conditions woul d only
have a preferential right to reenpl oynent in the [X crew and
not in any of the other crews.
The Gnpany al so has a practice of hiring three outside crews
during the harvest .... These crews work excl usively during
the harvest season.
To be permtted to work in the harvest it is not necessary for an
enpl oyee in any of the three outside crews to have conpl eted any
preharvest operation at the Gonpany.

Thus, an enpl oyee nust conpl ete the prior season in order to be
eligible for hiring preference in the ensuing one. Further, the enpl oyee
nust appear wthin three days of the recall date for that season in order
to secure enploynent. Failing this, another worker nay be hired in
his/her stead. After the season has begun, to obtain work the enpl oyee
nust apply wth the particul ar foreman who has an opening in his/her crew
requesting work fromone forenan whose crewis conplete wll not suffice
toobtainajobinanother crewwhichis not full at the tine. The worker
nust check wth each individual foreman for opportunities if hel/ she w shes

towork inthat forenan's crew Mre inportantly, the foreman himor



hersel f is not responsible for contacting enpl oyees to work once the season
has begun. The enpl oyee nust persist in presenting hinmihersel f for work if
he/ she w shes to be hired.

In the pruni ng season, respondent enpl oys seven crews of between
25 and 30 workers. Uhder the rules set out above, if a worker has conpl eted
the pruning season (i.e., worked until laid off), he/she is entitled to
preference for enpl oynent in the pre-harvest, which custonarily begi ns about
md-April.

Approxi natel y four hundred twenty people are hired for the pre-harvest. Ray
My or, respondent’s ranch superint endent,gl gives his forenan a copy of the
records fromthe last payroll period in the prior season to assist themin
calling those who finished that season. Wiile the supervisors tell the
foreman how nany peopl e are required for any given season, it is the forenen
t hensel ves who sel ect whi ch peopl e are to be hired.

Smlarly, for the harvest period, people entitled to first
preference for recall are those who have worked in the pre-harvest up until
their layoff date. Snce the total needed for the harvest exceeds the total
who worked during the pre-harvest (see infra), after exhausting the nunier
of potential hires inthis group, the next category of those entitled to
enpl oynent priority are individual s who have worked for the conpany at any
tine previous. The order in which particular crews are called for the

harvest is

_ 8. jor's uncontroverted testinony about the "seniority" system
provi ded the bul k of the foundation for the findings concerning respondent's
seniority policies.



determned by "crewseniority." Followngis alist of the order of recall
according to the particul ar forenan who heads the crew
1. Avel Jinenez
Del ores Mendoza
Pabl o \el ori a
Enie Estrala
B ni e Gardenas
Romul o Papoy
B ni e Ganacho
8. Ranon Her nandez

N o g & W DN

The three crews consi dered "outside" crews, those of Rudy Slva, Yol anda
Slva and BEmliano Rodriguez, are then retai ned.

As noted, the harvest general |y conmences around the end of July
or the first week of August, and begins wth varieties known as exotics and
flames. Gews start off wth approxi natel y 30-35 nenbers and nay reach as
nany as 60 per crewas |abor needs increase. A the peak of the harvest of
1981, crews were enpl oyed wth approxi natel y 600 workers in the aggregate.

According to Myjor, thereis no fornal, witten set of rul es
pertai ning to enpl oyees, such as an enpl oyee handbook. Nothing is
distributed to enpl oyees whi ch woul d set out those particul ar restrictions
to which they are subjected or which mght provide a possible reason for
disciplinary action on the part of the conpany. The conpany does give
warning slips to enpl oyees, but usually these are only for deficiencies in
vwork perfornance. An enpl oyee who denonstrates repeated problens in this

regard wll receive first an oral warning, then two witten warning noti ces,
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pointing out the difficulty. After the receipt of the second witten
warni ng, the next tine the enpl oyee coomts the sane type of error, he/she
can be di schar ged.

My or testified that certain acts by enpl oyees render themliabl e
to i nmedi ate discharge. These acts include di sobeying a direct order by the
foreman, stealing, drinking on the job, fighting, destroying conpany
property, threatening a foreman and carrying a deadly weapon. ¥

By contrast, not reporting for work for three consecutive days
w thout notifying the conpany does not furnish grounds for discharge.
Rather, an enpl oyee nerely | oses his/her "seniority" as a result. Assumng
the enpl oyee is desirous of re-enpl oynent, that enpl oyee has to wait until
an opening inthe crewarises. It is the enpl oyee who is personal |y
responsi bl e to check wth the particul ar forenan or forenen i nvol ved to
di scover whether an opening has occurred. "Suspensions” are not avail abl e
as a disciplinary neasure for nenbbers of seasonal crews. This formof
discipline nay only apply to "steadi es" or ranch enpl oyees who work nost of

the year.

~ ~ ~ ~ ~ -

9. Infractions of these last two purported rules vere clai as
the basis for discharging alleged discrimnatees Glberto and Gital i na Baez.

-10-



2. Paragraph 5: 10/_ Dscrimnatory "Layoffs" of
Renbert o Duran and Jose Luis Madri gal

General unsel alleged that on or about June 10,

respondent discrimnatorily laid off Renbberto Duran and Jose Luis
Madri gal because of their support for and activities on behal f of the
Lhi on.gj
 June 10, the crew of forenan Eduardo "Lal 0" Gardenas was sl ated
for a seasonal |ayoff. However, a fewdays prior to that actual date,
Cardenas had been ordered by supervi sor Rol ando O Ranos to sel ect about six
nen fromhis crewto be assigned to a skel eton force whi ch woul d, work
replanting vines apart fromthe crewitsel f, and which woul d continue to be
enpl oyed past the layoff date.”? Another group of five enpl oyees fromthe
crew worked past the |ayoff date noving irrigation pipes. GCirdenas’ crew
as a unit which included the all eged discrimnatees, returned fromthe
layoff and resuned its duties about the first week in July. It is the
excl usion of Duran and Mudrigal fromthese two skel eton work forces enpl oyed

during the one-nonth | ayoff period which General ounsel

10.  The paragraph nuniers referred to are those contai ned in
General unsel's "Hrst Arended Gonsol | dat ed Conpl ai nt . "

11. Duran's first nane was originally alleged to be "Roberto." A
third individual, Fancisco Tirado, was dismssed fromthe all egation, as
there existed insufficient proof that he engaged i n protected, concerted
activities prior to the | ayoff.

12. Gardenas testified that O Ranos requested that the
sel ection be nade on the Saturday prior to the layoff. The replanting
crew began its duties on Mnday, June 8, while the renai nder of the crew
was still enpl oyed.

-11-



clains is the outgronth of discrimnation resulting fromtheir
participation in protected, concerted activities.

Madrigal's Lhion activities consisted of wearing a Lhion button
and personal |y voicing to forenan Cardenas his preference for the Uhion.
Secifically, Madrigal testified that Cardenas woul d state to the worker
that he was not in agreenent wth the Lhion as a result of his unfavorabl e
personal experiences wthit. In past years, dispatches woul d be issued
whil e the forenan was in Mexi co; upon returning, Gardenas cl ai ned, the Lhion
woul d ask himfor noney to go to work. Mdrigal replied that that nay have
been the case in the past, but if the systemhad not been successf ul
previously, it was tine to reexamne it. The worker asserted that he wore
his Lhion button during work at such tines and pl aces as to have been easily
seen by his forenan.

Wi | e Gardenas basi cal |y deni ed any know edge of Madrigal 's Lhi on
activities, and respondent thus argues that it was not possessed of any
know edge of sane, | find that sufficient evidence exists in the record for
concl uding that Mdrigal denonstrated support for the Lhion, and that
respondent had know edge of that fact. (Avatti Farns (1979) 5 AARB No. 34,
Sn Qenente Ranch (1982) 8 ARB Nb. 50; Sandrini Brothers (1982) 8 ALRB No.
68.) %

13. Aternatively, respondent argues that Madrigal's mninmal and
si ve accept ance of the UFW was not "the sort of conduct whi ch narked
Fas .. as [a person] exercising an influence on fell owworkers on behal f
e LFW" as per Joe Maggio, Inc. (1978) 4 AARB Nbo. 37. However, as

noted in Mitsui Nursery (19/9) 5 ARBNo. 60, adi SCI’I mnatee' s role in
protected concerted activity need not necessarily "be an active or vocal one
to support a conclusion that his discharge violated . . . the Act."

-12-



The extent of Duran's participation in protected, concerted
activities, and respondent’'s know edge thereof, were nore firnhy established
inthe record. He stated that prior to the 1981 el ection, he distributed
Lhion leafl ets, cards and bunper stickers.g/ Li ke Madrigal, Duran al so
related simlar conversations that he had wth Gardenas in which the worker
espoused the pro-lhion view and in which Gardenas recounted his negative
experiences wth the Lhion di spatch syst em1—5/

Duran testified further that one day before the el ection a neeting
was hel d in which supervi sor O Ranos addressed the Gardenas crew D Ranos'
speech concerned deductions that woul d be taken fromthe workers' checks for
"politics" inthe event that the Lhion won the election. He referred to a
newspaper article froma periodical he held in his hand whi ch ostensi bly set
forth the details. D Ranos then asked whet her anyone wanted to read the
article. A that point Duran stood up, and, branding the article
propaganda, grabbed the newpaper, tore it up and threwit to the ground, all
to the cheers and appl ause of his coworkers. Duran's pro-Lhion synpat hi es
were thus clearly nade nanifest to respondent's supervisors.

Wi | e he nay have sel ected the participants, Cardenas hinsel f did

not supervise the small work forces, but was laid of f

14. Duran testified in addition that Mwdrigal had assisted himin
this regard. Interestingly, Mdrigal's recital omtted any reference to
this particul ar.

15. Gardenas hinsel f admtted naki ng renarks on this subject to

Lhi on representati ve Juan Cervantes, and al so admtted that he, on occasi on,
opi ned to workers that the Lhion was "no good. "

-13-



cotermnously wth his crew WWen asked what considerations he took into
account when he nade the sel ections for those groups, Cardenas testified
that he attenpted to obtai n peopl e who cane to work by thensel ves, who did
not have any probl ens getting rides to work, and who were not concer ned
about having |unch wth other nenbers of their famlies enpl oyed by
Lucas,@ and thus coul d work separ at ed fromthem1—7/

A though Duran and Mdrigal both contended that | ess senior
workers than they were sel ected for the skel eton crews, Cardenas stated that
seniority had nothing to do wth the assignnent. According to Ray My or,
the conpany regul arly utilized a portion of a crewto performwhat
essentially were "odd jobs.” Respondent's practice was to ignore
"seniority" in determning who was to be laid off and who retai ned under
t hese ci r cunst ances.

CGardenas advanced as the reason for not sel ecting Duran was t hat
Duran worked wth his wfe in the crewand ate his lunch wth her: others,
| i ke Duran, who worked wth their wves had al so not been chosen. Further,
CGardenas stated that he was unaware whether Duran coul d drive the tractor as
needed to assist in noving pipes. Antonio Battres, another enpl oyee, was
chosen because the forenman knew he possessed that skill and was a nechanic

as wel .

Interestingly, Gardenas asserted that Mdrigal was

16, Typically, nany enployees joined their relatives
gmnl oygld inthe sane crewor in crews working close by for the md-
ay neal .

~17. The replanting work was to be done at respondent’'s M& L Ducor
ranch, which was | ocated about six mles fromwhere the crewwas worki ng.

-14-



originally selected to participate in the "odd jobs" crew but that

he did not cone to work on the Monday when the work force was assigned its

specific tasks.1—8/ Thus, another worker was chosen to replace him

Oh rebuttal, Duran stated that he had no probl ens getting to and
fromwork, that he had, in the past, worked apart fromthe crew and that
taking his lunch separated fromhis wfe presented no difficulties for him
He additional |y asserted that he had previously driven a tractor and noved
pi pes, but neglected to state whether such tasks were perforned in such a
nanner as to nake Gardenas aware of the worker's proficiency at them For
his part, in response to Gardenas' selection rational es, Mwdrigal stated
that he had his own car, and thus woul d have no probl emgetting to and from
work, although he did admt that he worked wth his nother in the Gardenas'
crew

Sonificantly, fromMrch 18 through Mrch 30 and fromMy 5 to
My 25, 1981, CGardenas' crewwas laid off while portions of the crew as had
happened i n June, were retained to performodd jobs. Both Madrigal and
Duran did not work during the March layoff; only Madrigal worked during the
My |ayoff, and then it was only for three days. In the previous year,

1980, during June and July, all

18 CGardenas clained that he chose whi ch workers woul d
participate on the Saturday before June 8. It is not entirely clear how
Gar denas nani fested the sel ection on that Saturday, since he naintai ned t hat
the actual assignnents, and the segregation of enpl oyees fromthe crew did
not take place until the followng Mnday. Mdrigal did not specifically
deny any Interaction wth Gardenas on Saturday, June 6. However, he did
claamto have protested his failure to be chosen to O Ranos on or about the
ti nj']a of t8he layoff. The parties stipulated that Madrigal was in fact absent
on June 8.
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the nen in the crewwere retained, including Duran and Madrigal, while
the wonen were laid of f.

The guiding legal principle applicable here, as well as to the
other allegations in the conplaint concerning discrimnation in regard to
enpl oyee tenure, is that the General Gounsel nust denonstrate, by a
preponder ance of the evidence, that an enpl oyer knewor at |east believed
that an enpl oyee had engaged in protected, concerted activities, and
di scharged or otherw se discrimnated agai nst himher for that reason.
Lawence Sarrone (1981) 7 ALRB No. 13. Qice General Gounsel has

establ i shed these prina facie el enents, the burden shifts to the respondent
to showthat it woul d have taken the sane action concerni ng the enpl oyee or
enpl oyees regardl ess of any participation in protected, concerted
activities. It is thus incunient upon the General (ounsel to prove that
"but for" aworker's union or protected activites, no adverse action
regarding his/her tenure and/or terns and conditions of enpl oynent woul d
have resulted. Nshi Geenhouse, (1981) 7 ARB No. 18; Mrrill Farns (1982)
8 ALRBNb. 4 J &L Farns (1982) 8 ALRB Nb. 46; Wight Line, Inc. (1980) 251
N.RB 1083. Sated in another fashion, to establish a violation of the Act

It nust be shown that there was a causal rel ationshi p between the enpl oyee' s
participation in protected, concerted activities and the personnel action
taken in regard to himiher. Jackson & Perkins Rose . (1979) 5 ALRB Nb.

20; \erde Produce (1981) 7 ALRB No. 27.

General Qounsel argues that the reasons advanced by respondent for
failing to select Duran or Madrigal were inadequate in that neither enpl oyee

had probl ens wth transportati on getting to
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and fromwork, neither had difficulty eating lunch apart fromfamly
nenbers, and both had experience performng the tasks assigned to

t he skel et on crev\s.l—gl Awtness called on rebuttal, Arturo Girtez,

testified that he, as a second forenan in the Gardenas crew observed one
enpl oyee who was chosen for the skel eton crews ride to work wth ot her

enpl oyees, and noted that another worker so assigned ate | unch wth nunerous
nenbers of his famly who al so had been enpl oyed in the crewZ—OI Thus, the
criteriafor inclusionto the snall group appear to be sel ectively applied,
and rai se a suspicion of discrimnatory conduct.

However, notwthstanding any of the foregoing, | amunabl e to
conclude that the failure to sel ectz—ll Duran and Mudrigal to participate in
the reduced work forces was shown to be, by a preponderance of the evidence,
unlawful |y notivated. Wiile they nay have been abl e to rebut any of
CGardenas' purported inpedi nents to their assignnent, they were not given the

opportunity todosoina

19. These facts were asserted by the discrininat ees
thensel ves, principal |y when called as rebuttal wtnesses.

20. Selected for the replanting group were enpl oyees Jose Lui s
Fonero, Eaclia Hernandez, Ranon Medel , Jesus A varado, Rafael Batrez and
Qui [ lerno Hernandez. Those included in the pi pe-noving group were Sant os
Fonero, Antonio Batrez, Afonso Migana, and Javier Migana. Anot her
egBIOoyee, Mguel Lanas, worked past the |ayoff date performng mscel | aneous
I r. Asis obvious fromthis |ist, several of these enpl oyees bear one
anothgr' s surnane. Wiether they were actually rel ated was not shown in the
record.

21. General Qounsel alleged that Duran and Midrigal were
discrimnatorily "laid off." Technically, the entire crewwas laid off on
June 10, and thus the two workers could not be said, inthis sense, to be
the objects of discrinmnation.

-17-



face-to-face confrontation wth the forenan. Duran did in fact work wth
his wfe. O the Mnday in question, the six or so enpl oyees chosen were
put to work about six nmiles distant fromthe crewitself. Thus a problem
was created for those workers who might custonarily lunch wth their
relatives. Mdrigal was absent fromwork on the day that the assignnents
were inplinented, and was therefore in no position to offer his services.
Wiile there was no indication in the record as to the total nunber
of enpl oyees so utilized, the fact remains that neither Duran nor Mdrigal
had been sel ected during two prior layoffs that year to renain and assi st
wth odd jobs, save when Madrigal worked for three days in My.
Participation in union activities does not confer irmmunity on enpl oyees from
ordi nary enpl oynent decisions. Royal Packing @. v. AL RB (1980) 10
Gl . App. 3d 826, 833. If these enpl oyees had not been chosen that sane year

towork wth a reduced group followng a | ayoff, there is no reason that
they should be included in simlar groups followng their participationin
protected concerted activities.

Accordingly, it is recoomended that this allegation be

di sm ssed.
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3. Paragraph 6: Dscharges of Juan Juarez and Sanuel
M ranont es

a.  The Facts Present ed

General unsel alleged that the two above- naned
enpl oyees were di scharged on or about July 9, 1981 "because of their support
for and activities on behal f of the UFW" The evi dence whi ch, for the nost
part, contained little conflict, denonstrated that these two workers, al ong
wth athird, were alleged to have | eft work early on a particul ar day;
that, as aresult, on the next day they subjected to continual verbal abuse
a fellowworker appointed as tine keeper who had reported their early
departure to a supervisor; that when questioned about the harassnent by
supervi sor Jose Becerra, one of the three chal l enged the supervisor to fire
them and he obliged. Totally absent fromthe General unsel's proof was
any evidence of a "causal connection” between the actual di scharges and any
Lhion activities. The three singled out for a formof disciplinary
treatnent had occasioned it by their own behavior. The fact that two of
themhad engaged in Lhion activites prior to this tine was no nore than a
nere coi nci dence.

However, while the discharges of Juarez and M ranontes nmay not
have been viol ative of the Act, the subsequent refusal to reinstate them
after several days, despite the reinstatenent of the third worker who
actually instigated the supervisor's directive that the three be di scharged,

is found to be contrary to sections 1153(a) and (c).2—Z

22. Technically, the conplaint alleged violations arising from
the "di scharges" of Mranontes and Juarez. | find that the

(Footnote conti nued----)
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Juan Juarez worked for the respondent from1974 to 1976 and again
from1979 to 1981, and was enpl oyed in all three phases of Respondent's
viticultural operations. That he had engaged i n protected concerted
activities of which Respondent had know edge was not disputed by the
conpany. In testinony whi ch was uncontroverted, Juarez presented evi dence
that in January of 1981 he translated for a group of workers protesting the
reputed y | owwages they were receiving for pruning a particularly difficult
plot; and that he was active on behalf of the Lhion during its organi zi ng
drive in My and June, speaking in favor of the Lhion and passing out
leafl ets £ and authorization cards. At a conpany-hel d neeting schedul ed
just before the el ection, Juarez openly espoused the Lhion point of view
Previously in that week he had detailed probl ens experienced by Lucas
workers on the Lhi on Védnesday norning radi o broadcast on station K&V Hs
foreman later coomented to himthat it was "brave" for Juarez to speak
"agai nst" the conpany.

Regardi ng Sanuel M ranontes, he began working for respondent in
the spring of 1979. He testified that prior to the

(Footnote 22 conti nued—)-

refusal s to reinstate them which provide the actual basis for the
violations found, were fully and fairly litigated. Mendez, Juarez,
Mranontes and Becerra al | presented testinony regardi ng the rei nstat enent
of the three workers, and counsel had full opportunity to exammne and cross-
examne them Hndings on an issue nay be nade where that issue was rel at ed
to natters alleged (as here wth the discharge —refusal to reinstate), and
was fully litigated. George A Lucas & Sons (1981) 7 ALRB no. 47, see al so
Merrill Farns (1982) 8 ARB No. 4; Joe Miggio, et al. (1982) 8 ARB N\o. 72
see general |y Anderson Farns (1977) 3 ALRB No. 67; Prohoroff Poultry Farns
(1977) 3 ALRB Nb. 87.

_ 23. A one point during the drive Juarez gave a Lhion | eafl et
to his forenan, Pablo \eloria
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el ection, he assisted Juarez in distributing Lhion |eafl ets and
aut hori zation cards anong the nenters of his crew before begi nning the work
day and also at lunch tine. Wiile so occupied, his forenan \el oria woul d be
inthe inmediate vicinity., Mranontes al so stated that he wore a Lhion
button before and after the el ection.
Inreference to the events leading up to their

termnations, Juarez, Mranontes, and co-worker Pedro Mendez were
accused by a fel |l ow enpl oyee acting as ti ne- keeper%/ , Mctor
Jinenez, of leaving work early. Juarez and M ranontes stated that they had
infact left work about ten or twel ve mnutes before the end of a particul ar
work day, while Jimnez reported to supervisor Becerra that the three
departed sone twenty mnutes to one-hal f hour before their actual quitting
ti rre.2—5/

The three discussed the natter wth Jinenez and Becerra the day
after it took place. Juarez denied to Becerra that the three had | eft as
early as Jinenez contended. Juarez testified that he then asked Becerra if
he was going to place Jinenez as a forenan. Becerra responded, no, but

Jinenez was in charge of keeping the tine

_ 24. The three had been working wth a group assigned to repl ant
vines, apart fromthe rest of the Veloria crew at the Fanosa Ranch. No
forenan was at the site to supervise directly.

25. 9nceit was not naintai ned by either side that |eaving work
early was the actual cause of the discharges, the facts surrounding the
I nci dent are not aJtogether significant. The trio was engaged in a planting
operation and had used al|l the vines that they had carried out to the
flelds. Juarez estinated that it would take about five mnutes to exit the
field and another five mnutes to walk to the gondol a where the plants were
kept. According to him it was then about ten or twelve mnutes to quitting
tine or 400 p.m Asthetineleft inthe work day was not sufficient to
alowa trip to the gondol a and back, the three decided to cease work when
Lhey ran out of plants. Mranontes and Juarez then left the field and went
oNe.

-21-



and letting the peopl e know when to take breaks and when it was tine to
quit, etc. Juarez then asked Ji mnez whether he was a foreman or not.
Juarez omtted fromhis account, but did not actual ly deny, that Becerra
also told themduring the course of this conversation that they shoul d
"forget about” the incident, but that they shoul d respect the person he | eft
in charge.2—6/

Fol lowng this encounter, about md-day, the three workers
confronted Jinenez. Juarez, M ranontes and Mendez were approachi ng t he
water can as Jinenez was comng fromthat direction. According to Juarez,
Jinenez coomented to the workers that "he" was sure bei ng "bot hersone.” Al
three of the workers asked Ji nenez to whomwas he talking. Jinenez replied
that he was talking to Juan. After Juarez had gotten his drink of water, he
and the other two workers went up to Jinenez and asked i f Jinenez wanted to
talk to Juarez. Juarez stated that he was disturbed over what Ji nenez had
told Becerra, that he had not gone out one hal f-hour before quitting tine,
as Jinenez nai ntai ned, but rather had left only ten to twel ve mnutes before
the appropriate hour. Juarez then asked Ji nenez whether he was either a
foreman or a second. Jinenez responded in the negative on both counts. As
Juarez turned to wal k anay, Jinenez said to Mranontes that he "didn't want
tofight." Mranontes responded that no one wanted to fight, but if he was
a worker like the rest of them he should tell the truth.

Juarez, however, left out an all-inportant detail that

26. Jinenez and Becerra provi ded mutual |y corroborative versions
of these details. Jinenez inpressed ne as a particularly credi bl e wtness:
his testinony was consistent wth that of several other wtnesses, including
the al |l eged di scri mnat ees t hensel ves.

-22-



pl aces Jinenez' renmarks in context. It appears that he and M ranont es,
followng the neeting wth Becerra that norning, continually subjected

Jinenez to verbal abuse. As Jinenez noted, throughout that day, Juarez and

Mranontes were berating him calling him"bad nanes,” accusi ng hi mof bei ng

a "brown nose" ("barbero"), telling himthat the thing was to screwthe

conpany, not to have it screwthe worker. Juarez in particular nentioned to

Jinenez that when Lucas (the boss) died, they were not going to | eave him

(Jinenez) the ranch. Mranontes told himalso that he was really "shit on a

stick" ("cagar al palo'). Jinenez stated that he told Juarez and the others

to essentially cut it out, to stop talking, that he had had it wth their
j i bes.

Pedro Mendez supplied the followng not altogether dissinmlar
version of the encounter between Jinenez and the three workers as they were
going for water the day prior to the termnations:

Juarez: "Hey, let's see if sonebody doesn't tell-tale on us.”

Jimnez: "Juan, you re sure fucki ng around."”

Ater they returned fromthe water can, Juarez stat ed,

"M ctor, didyou say sonethi ng?"

Jinenez: "Yes, that | don't want for you to be yelling at ne

anynore. ... | don't want to fight."

Juarez: "Neither dol. It'sjust that | wanted to know

vhy you tol d ne that. "2’

_ 27. (n cross-examnation, Mndez added that Juarez told
Jinenez: "Nobody's telling you anything. If you want to take it upon
yoursel f, well, that isit."”

-23-



Mendez al so testified that Juarez and Mranonte berated and teased
Mctor that entire day. Wiile he clained that the entire
crew engaged in such behavior, he could not recall any of the nanes
of the crew nenbers who were participating in this conduct.2—8/ He coul d,
however, renenber that Juarez and M ranontes woul d hurl the epithets
detail ed above. Mendez further attributed to Mranontes the renark "you
fucking old nan, it's as if they' Il give you the ranch when Lucas dies."

Li kew se, Mranontes admtted being a party to the harassnent of
Mctor Jinenez. Juarez sarcastically asked Mctor: "Wuld it be tine to
drink water?' Jinenez replied, "You re sure bothersone,” or "a pain."
Mendez then asked "Wo do you tell that to?" Jinenez answered, "Wth you,
Juan Juarez." Juarez then stated, according to Mranontes: "(kay, we're
going to go find water, we'll be right back. w2

Mranontes testified that the followng col | oquy ensued after
the workers returned fromgetting thier drink:

Juarez:. "DOd you want totell ne sonething, Mctor? Al you're

doing around here is yelling and being noisy. Inny crew |

28 | attach little credence to the assertion that the whol e crew
engaged in this behavior. No other wtness was asked to corroborate it.
Further, apart fromthe three so accused, none of the other crew nenbers
were questioned about any nane-cal ling directed at Jinenez. Uhl awf ul
discrimnation could not have been the rational e behind the supervisor's
inquiry (discussed infra), as Mndez admtted that he had not engaged in any
Lhion activity.

29. Oh cross-examnation, Mranontes added that Juarez stated

in adldlition, "I"ll cone back [fromgetting water] and see what you want
totell ne."
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yell, junp, sing and they never tell ne anthing. Wiy do you act that
way? Are you a forenman, Mctor?"

Jinenez: "No.

Juarez: "Are you a second Mctor, sir?"

Jinenez: "No."

Juarez: "Then what are you?'

Jinenez: "l'ma worker sane as you."

A that point, Mranontes stated that he told Jinenez to tell the
truth about the previous day and the tine that the workers left. Jinenez
then said, according to Mranontes, "I don't want to fight." The workers
replied, "Neither do we. Nobody wants a fight. V& feel bad because being a
worker the sane as us, don't do that or you do that."

As can be readily seen fromall of the above testinony, the barbs
of Juarez and M ranontes contai ned no chall enge or threat of physical harm
A so absent fromthe renarks were expressi ons which mght rise to the | evel
of serious insults or "“fighting words."

That evening, Becerra learned fromforenan Abel Jinenez, Mctor's
brother, that Abel had received reports that M ctor was bei ng verbal |y
harassed al|l day by his fell owenpl oyees. The next day, Becerra spoke to
Mranontes, Juarez and Mendez, and accused themof wanting to fight wth or
"beat up" Mctor. They denied this. There was then another di scussion of
the tine the workers | eft work the previous Mnday. Becerra asserted that
he had a wtness who clained that the three had | eft one-hal f hour before
quitting tine. Juarez chall enged the supervisor to nane him Wen the

supervi sor poi nted out worker Carlos Barrajas, the worker said
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the three had | eft at ten mnutes before 4:00 p.m Juarez then stated
to Becerra, "There's your proof."

M ranontes recounted the specifics of statenents which led to the
termnati on —Pedro Mendez told Becerra: "If you re going to start like
always, thereis the white Iine.3—0/ If youre going to fireus, fire us.”
Becerra responded, "You are fired, the three of you. . . there's no nore
work for you. Cone over to sign sone papers.” Wiereupon, Mendez stated
"Wy are we fired? V@ have no reason to sign any papers."

Several days thereafter, however, Becerra rehired Mendez, but did
not rehire Mranontes or Juarez. Becerra testified that a few days
followng the di scharges, Mendez went to the supervisor's house to ask for
his job back. Becerra told the worker that he could not do that, that
Mendez had wanted to fight wth Mctor. Mendez responded, according to
Becerra, that it wasn't he that wanted to fight wth Mctor, it was the
others. Becerra stated that he then spoke wth Jinenez to verify what he
had been tol d by Mendez.gj Ater Mendez' version was corroborated, Becerra
di scussed the natter wth superintendent Ray My or, who all owed Becerra to

rehire the worker.

_ 30. The "white |ine" expression refers to the |ine down the
rmdgl e of the highway. The Soani sh phrase is somewhat akin to "hit the
road. "

- 31 Interestingly, Becerra naintained that he had, on the day of
the termnations, spoken to enpl oyees Mirio Ponpa, Jose Ayon, and to Mctor
hinself, to verify accounts of the problens caused by Mranontes and
Juarez. It would therefore appear inconsistent that he perceived the need
to again speak wth Mctor regarding what had taken place. Becerra did not
][efﬁr in his testiony to the workers' disclainers that "no one wanted to

ight."
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By contrast, Becerra also testified that Juarez and M ranont es
cane to ask himfor their jobs back, as Mendez had done. Becerra told them
that they, would have to talk wth Mctor. Mranontes responded, accordi ng
to the supervisor, that if he wanted himto "kiss Mctor's ass, forget
it."3—2/ Ther eupon Becerra told himthat there was nothing he coul d do about
rehiring the worker.

Juan Juarez, when called as rebuttal wtness, provided a sonewhat
different version of the above interview He stated that he and M ranont es
didinfact go speak wth Becerra after they learned that Mendez had been
rehired. According to Juarez, after they had first spoken to Becerra, he
told themthat he had to talk wth the superintendent and woul d | et them
know on the fol lowng day. Wien they went back on the followng day wth
ALRB field examner Joe Sahagun, Becerra, according to Juarez, cane out and
told themno, he was not going to give themtheir jobs back.

Qnng to the general lack of credence which | could attach to nuch
of Becerra' s testinony and to the overal | consistency and candor of Juarez
accounts, it is Juarez, rather than Becerra' s recitation of this encounter

which | credit.
b. Analysis and Gncl usi ons

The di scharges, viewed in isolation, appear
justifiable. The workers thensel ves pronpted the discipline that they
received. Nb evidence was preferred, regarding the termnations, of

"disparate treatnent,"” as per Royal Packing, supra; it was not shown that

workers who had created simlar probl ens were

32. Mranontes was not asked specifically torefute this
particul ar assertion.
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not disciplined by the conpany. Nor can any inference of discrimnation
based on a pretextual discharge be draann fromGneral Gounsel ' s supposition
that the conpany nai ntai ned that these workers were di scharged because t hey
fought, or wanted to fight, wth M ctor Jinenez, while the evidence
denonstrated that "no one wanted to fight" save perhaps M ctor, by his own
adn ssi on.3—3/ (See, e.g., Perry's Rants, Inc. (1979) 5 ARB No. 17;

M ssi on Packi ng Gonpany (1982) 8 ALRB No. 47. Wiile that nay have been the

rational e that pronpted Becerra to inquire as to the workers' conduct on the
previous day, Becerra did not indicate that he was predi sposed to ternmnate
the workers for that reason. FRather, | find that the proxi nate cause of
their discharge was the challenge | evel led at Becerra which called his
authority into question, i.e., Mendez remark: "If you re going to start
like always, there's the white line. |If youre goingto fireus, fire us."
This lack of respect for his authority, which echoed the nocki ng nanner in
whi ch the all eged discrmnatees interacted wth Jinenez, gave respondent a
basis for the terrrhnations.3—4/ (S&F Gowers (1978) 4 ARB Nb. 58;

see also Mrtori Brothers Dstributors (1978) 4 ALRB No. 80.)

33. Mctor testified that when he spoke to his brother Abel
regardi ng howthings had gone at the fields on the day in question, he told
himthat things were fine. Mctor didthis, he stated, because he had nade
up his mnd that he was going to "fight" wth the workers, and didn't want
to informAbel of a probl embecause he wanted everyone to be present at the
sane work site the next day.

34. The testinony did not support the statenent in the joint

decl aration of the three workers that they were told by Becerra that they
vwere fired for "not obeying Mctor and for |ooking for a fight."
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Nevert hel ess, although | amunable to find that the di scharges,
per se, were discrimnatory, the wllingness of respondent, through Becerra,
to rehire Mendez, while not rehiring Juarez and Mranontes, |eads to the
conclusion that their tenure was handl ed in a discrimnatory nanner.

Juarez, and to a |l esser extent Mranontes, were open and visi bl e supporters
of the Lhion. The two were acknow edged organi zers for Veloria s crew
Juarez, bilingual and articulate, was at the forefront of protected,
concerted activities at respondent’ s work place. He was the spokesperson
for the workers during a wage protest in early 1981; he had spoken "agai nst"
the conpany on a public radi o broadcast; he had presented the Uhion point of
view at a conpany-hel d enpl oyee neeting. By contrast, Mendez stated that he
"never" engaged in any Lhion activities such as hel ping to organi ze for the
Lhion, distribute Lhion literature or wear Lhion buttons.

Wien the conduct which led to their discharges is frankly
examned, it appears that the alleged discrimnatees did little nore than
needl e or pester M ctor Jinenez, a fellow enpl oyee.3—5/ A no point did they
threaten himwth any physical harm or hint, through word or gesture, that
that mght be their ultinate ob ect.3—6/ Further, while respondent mght have
legitinatel y sought

35. Juarez' pointed reference to the fact that Ji nenez was
nei ther forenan nor second, though tinged wth sarcasm enphasi zed t hat
Jinenez authority was not so extensive, and that Juarez, while teasing
Jinenez, was not ridiculing or belittling a supervisor.

‘o 36. To the contrary, Mranontes tol d Ji nenez "nobody wants to
Ight."
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toavoid a potentially vol atile situation which mght arise fromdaily
contact and conflict anong the workers, M ranontes and Juarez did not work
in the sane crew as Jinenez. Thus, the contact between these enpl oyees
would be mninal, and the possibility of recurring conflict woul d be renute.

Juarez, as noted, was an out spoken Lhion advocate. Hs
out spokenness undoubtedl y spilled over into other facets of his work
exi stence, such as his relationships wth his fell ow enpl oyees. Wile his
behavi or and that of his coworker, Mranontes, was sonething | ess than
conmendabl e, the discipline they received as a result, unconditional
termnation, was entirely too harsh. This response by the conpany conveyed
the nessage that enpl oyees who at one point were too vocal about Uhion
affairs mght run the risk of a hair-trigger response fromnanagenent in the
event they were culpable of atrivia infraction, not related to specific
Lhi on activities.

Gven the nature of the msconduct, respondent shoul d have given
Juarez and Mranontes a second chance, as it was wlling to do wth Mendez.
It appeared that it was not the discrimnatees off-hand renarks to Ji nenez
which instigated the discharges, but rather those of Mendez which directly
deneaned the supervisor's authority. Becerra testified that he nore or |ess
i nvestigated Mendez' non-invol venent in the Jinenez inci dent, and asked
Myor if the worker mght be rehired. Juarez testified that Becerra
li kew se stated that he would ask My or if Mranontes and Juarez coul d get
their jobs back. n bal ance, Mendez' chal | enge to Becerra seens at | east as

serious a natter as the verbal by-play of Mranmontes and
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Juarez. Yet the forner was reinstated while the latter two workers were
not .

Additionally, the acts of Miranontes and Juarez did not fall
wthin one of the categories ennunerated by My or as cause for i nmedi at e
di schar ge. st Thus, to My or's way of thinking, they were not serious
enough to warrant this treatnent. This Board has recogni zed t hat
discrimnatory handling of worker tenure nay nanifest itself in the guise of
superficially explainable discipline. InJ &L Farns (1982) 8 ALRB No. 46,
violations of sections 1153(a) and (c) of the Act were found where enpl oyees
engaged i n conduct whi ch would ordinarily have resulted i n warni ng noti ces,
but which was utilized by the conpany as a basis for termnati on. Applying a
Wight Line (supra) analysis, the Board stated:

Fésgce)ndent asserts that the delay of [discrimnatees] Acala and
Berber in obeying their forewonan constituted i nsubordination as
defined inits witten rules of enpl oynent. The evi dence, however,
shows that previous termnati ons were based on serious infractions
such as intoxication and fighting on the job. Generally, warning
slips were given for mnor 1 nfractions such as tardi ness or absence
wthout permission. Four warnings in a cal endar year could |ead to
termnation. After reporting the

_ ~37. As outlined supra, those particular infractions were:

di sobeying a direct order by the forenan, stealing, drinking on the job,
fighting, destroying conpany property, threatening a forenan, and carrying a
deadly weapon. A though Becerra testified that he essentially "ordered’ the
workers to "respect” the person he left in charge, | do not find that the
behavi or of Juarez and Mranontes was on the sane | evel as di sobeyi ng a
direct order of a forenan. Respondent underscores this point inits brief by
stating that "no enpl oyee woul d have been retained by this or any ot her

enpl oyer after ridiculing a supervisor for hours. . . . Such conduct is
unquest i onabl y cause for discharge, and was plainly the sol e reason for the
di scharge of Juarez and Mranontes ..." (BEwhasis supplied.) The

enpl oyees, as noted, did not ridicule a "supervisor."
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incident to [co-owner] Lindl ey, forewonan Qivas believed the
incident nerely warranted a warning. Lind ey did not tell

Qivas of his decision to termnate Acal a and Berber until after
work that day. Ve therefore find that the conduct of A cala and
Berber did not warrant di scharge under respondent's established
personnel policies. The only renai ning expl anation for the

di scharges is the concl usion _ o

“... that Lindley termnated A cala and Berber in retaliation for
their participationin protected concerted activity.” (ld. , p. 4
see also, e.g., Fobert H Hckam(1982) 8 ALRB No. 102, where
workers who had engaged in protected concerted activity one day
becange emmeshed in that respondent’ s disciplinary nachi nery the
next .

Smlarly, inthe instant case, the conduct engaged in by
Mranontes and Juarez (verbal harassnent of a fell ow enpl oyee) was not
recogni zed by My or as serious enough to warrant i nmedi ate termnation.
Mendez' renarks to Becerra, however, did provide a basis for worker
discipline. Wen Mindez was reinstated, several days after the renarks were
nade, and Juarez and Mranontes were not, the "only renai ni ng expl anati on"
for the failure to reinstate these enpl oyees was that they had engaged in
protected, concerted activities. In other words, |I find that "but for"
their prior exercise of their section 1152 rights, Juarez and M ranont es

woul d have been rei nstated.3—8/

Accordingly, it is recoomended that violations of sections 1153(a)
and (c) be found based on the failure to reinstate Juan Juarez and Sanuel

M r anont es.

38. Previous nention has been nade herein of the fact that
respondent does not have a fornal suspensi on nechanism However, that is in
effect the type of discipline which Pedro Mendez recei ved and whi ch shoul d
have been accorded to M ranontes and Juarez.
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4, Paragraph 9; Refusal to Re-hire Petra, R cardo and A na
Fuent es

a. The Facts Presented
General Qounsel alleged that on or about August 13, 1981,

Respondent refused to rehire Petra, Rcardo §. and A na Fuentes "because of
their support for and activities on behal f of the UFW"

Petra Fuentes began working for respondent in 1975. A various
tines since then, nenbbers of her famly including her daughter, A na DCelia,
her husband R cardo, and her son, Rcardo Jr. al so worked for the conpany.
Petra was enpl oyed in each of the harvest seasons from21975 through 1978.
In7 ALRB No. 47, it was found that Petra, R cardo and A na were unl awful |y
refused rehire for the 1979 harvest season as a result of discrimnation
sterming fromher providing testinony in 5 ALRB Nbo. 62 involving this
respondent. Petra Fuentes also filed charges (nunber 80- (& 194-D
alleging that she and nenbers of her famly were unlaw ul |y refused
rehire in April and Qctober of 1980.3—9/ The instant case concerns
the all eged refusal of the conpany to rehire her for the 1981 harvest
season. Thus, for the harvests of 1979 and 1981, and for all eged conduct
occurring in 1980, Petra Fuentes has filed charges wth the Board cla ming
that this respondent, for unlawul, discrimnatory reasons, has refused to
hire her and nenbers of her famly.

The evi dence considered by the hearing officer in 7 ARB

_ 39. This charge was pr esunabl?; di smssed: evidence in the
instant case denmonstrated that A na and her husband actual | y worked at
various tines during 1980, and that Petra was hired for the harvest that
year but obtai ned a | eave of absence so that she mght work wth her sons at
Md-Sate Horticul tural Gonpany.
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Nb. 47 included representati ons by the Fuentes famly that they were not
contacted by the hiring foreman to work in the harvest season,4—0/ whil e the
foreman (Pablo Veloria) and his wfe naintained that they called A na
Fuentes to work, but she declined, and that Petra and R cardo had | ost
their seniority preference for hire in the harvest by rejecting an offer of
enpl oynent in the prior season. Despite Petras representation herein that
she has been "affiliated" wth the Lhion since 1970, in the prior case it
was specifically found that as there was no evi dence of Lhion activity: the
1153(c) aspect of that case was di smssed, and the discrimnation found
therein was based upon Petra' s providing testinony in a prior ALRB
proceeding, i.e., aviolation of section 1153(d) of the Act.

In 1981, Petra and the nenbers of her famly worked in the crew
of B nesto Gamacho. Petra Fuentes was extensively invol ved
wth the Lhion organizational canpaign that took place in late
May.ﬂj She net on several occasions during that tine wth
Lhion representative Juan Gervantes at the Lhion office at Forty Acres.

There she was assigned as the principal organizer for Gamacho's crew A so

sel ected to function as organi zers were her

40. Inthe instant case, Petra Fuentes testified that in
her experience wth the respondent the forenan custonarily
t el ephoned when a season was about to begin.

41, Petratestified at length that prior to the canpaign itself,
she participated in a group protest wth neners of her crewand that of the
forenan, Pablo Veloria. The protest invol ved dissatisfaction wth the
conpensation the crews were told they woul d recei ve for pruning a particul ar
bl ock. No evidence was presented regarding Petra' s particul ar efforts, in
that protest (cf. Mitsui Nursery, supra). Juan Juarez, another alleged
di scrimnatee, was chosen as the worker's representative during the
confrontat i on.



daughter, A ma Delia, and her husband, R cardo. Mniers of the Fuentes

famly, in addition to working as organi zers for the Ganacho

crew were responsible for distributing and col | ecting aut horization

cards anong the nenbers of the Jinenez and A nington crev\s.4—2/

R cardo Fuentes was | ater naned as a Lhi on observer for the June 2 el ection.
The evi dence, which on this particul ar issue was basi cal |y not

controverted, denonstrated that Petra Fuentes and the nentbers of her famly

openly engaged in protected, concerted activities, such as distributing

Lhion literature and authorization cards, and did so at such tines and

places that it mght readily be inferred that respondent, through its

forenen and supervisors, was well aware of the support for the ULhi on which

exi sted anong the Fuentes fanilly.4—3/

42. According to Petra, other organi zers who were sel ected and
the crews in which they operated were as follows: QGlberto Baez, al so for
Ganacho's crew Renterto Duran and Jose Luis Rulido for "Lal 0" Cardenas'
crew Jose L. Asneros for Bnie Estrala s crew Juan Juarez and Sanuel
Mranontes for Pablo Veloria' s crew Mria and Ezekiel Perez for Ranon
Hernandez’ crew Several of these individuals, as reference to the
renai nder of this decision denonstrates, were also alleged to be victins of
di scri mnati on.

43. Petra Fuentes testified that on the day of the Lhion election
itself, she was told by foreman Gamacho in the presence of her entire crew
that the Lhion vas gmgg to | ose because O Ranos had tol d hi mt hat
superintendent My or had "bought” fifty people to vote on behal f of the
conpany. She stated that she thereupon told her fellowworkers not to be
di scouraged, that they should vote for the Lhionin any event. Wile
Fuent es unquest i onabl y nay have encouraged her fol | ow enpl oyees to vote for
the Lhion, | amunable to credit her accusation regarding the "bought"
workers as no other workers were called to corroborate it. Despite M.
Fuentes thorough acquai ntance wth Board processes, nowhere in any
declarations she filed wth the Board is there a reference to this very
danagi ng detail. The inclusion in her testinony of such a statenent
provi ded evi dence of her |ack of candor.
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Fol lowng the Lhion victory, Petra Fuentes appeared as a
spokesperson for two hundred or so of her fellow enpl oyees. As her renarks
vere transl ated by Lhion representative Juan Gervantes, she confronted Ray
My or at the conpany shop wth the assenbl ed workers and told himthat since
the Lhion had won, negotiations shoul d cormence as soon as possible. Wen
Myor replied that he had to await word fromthe conpany attorneys on this
issue, Ms. Fuentes stated that he should notify the peopl e as soon as he
found anything out fromthe attorneys.

Petra, Rcardo and A na Fuentes worked until the tipping operation
was finished about md-June, i.e., when workers fromher crewwere laid off
inthe pre-harvest. Followng that tine, she and sone of the nenbers of her
famly worked in the picking for H Rancho Farns in Arvin until
approxi nately the 4th or 5th of August. For several years she had worked
for Rudy and Yolanda Slva in Avi n.4—4/ However, this year she worked for

anot her f or enan.

Just as the work in Arvin was finished, the son-in-lawof Petra
Fuentes, Ezekiel Perez, received a tel ephone call fromforenan B nesto
CGanacho requesting that Fuentes get intouch wth him Later, Petra's
daughter A na tel ephoned the forenan whil e her nother was on an extensi on
line. It is the contents of this conversation which provided a source of
naj or controversy bearing on the issue of whether Petra Fuentes and the
nenters of her famly were actual |y refused rehire for respondent’s 1981

har vest .

44. Rudy and Yol anda S1va supervi sed crews which they
brought to work in respondent’s harvest about md-August upon conpl etion
of the work in Avin.
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As the conversation began, Petra testified that she asked Ganacho
whet her they were going to start the picking operation at that tine.

Canacho said no, but that he called to notify the famly that the conpany
was goi ng to take photographs for enpl oyee identification cards between 9: 00
and 12:00 am on the followng day. A na responded that they coul d not
possi bly appear for this, since they were working in Avinand it was to be
their last day. As they worked between 4.00 a.m and 12: 00 noon in Arvin,
the would not be able to present thensel ves on tine for the photographs.
CGanacho essentially told themthat was their probl em4—5/

Ana herself presented a sonewhat different version of this
exchange. The divergences between her testinony and that of her nother are
a ngj or reason for discounting the probative val ue of their testinonies.
Thei r deneanors and obvi ous bi ases agai nst the conpany, discussed at greater
length bel ow provide a further rational e for doing so. Goncerning the
t el ephone conversation wth Ganacho at the begi nning of August, A na, |ike
her not her, detailed the exchange between hersel f and the forenan regardi ng
the taking of photographs by the conpany, the famly's enpl oynent and the
constrai nts whi ch woul d prevent themfromappearing at the appoi nted tine.
Lhl i ke her nother, however, she neglected to state that Ganacho was asked

when the harvest was to begi n.4—6/

45. As wll be discussed, it appears that subsequent!|y
phot ogr aphs were taken of the Fuentes for their identification cards.

46. It was not altogether surprising that A na and her not her
provided differing accounts. Wile Petra was called as a wtness for the
General ounsel as part of his case-in-chief, Ana was called, not as a
corroborating wtness by General ounsel, but as an adverse one by
Respondent .
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By contrast, when called to testify, forenan B nesto Ganacho
nai ntai ned that he did in fact offer enpl oynent to the Fuentes when he
t el ephoned themin the begi nning of August. According to his testinony,
two days before the harvest began in 1981, he spoke wth one of
respondent’' s enpl oyees, Ezekiel Perez. Ganacho stated that he told
Perez to give the Fuentes famly the nessage that the conpany woul d take
pictures for identification cards the foll owng day, and on the day

after that it would begin the harvest.4—7/

That evening A na Fuent es

cal | ed Ganacho and he, according to his testinony, repeated the nessage.
CGanacho stated that Ana told himthey could not go to have their

pi ctures taken because they were worki ng el sewhere.

Thus, while the workers nai ntai ned that they were not inforned
when the harvest woul d begin, the forenan Ganacho asserted that he had, in
fact, inparted this infornation to them

@nflicts al so devel oped in the accounts supplied by Petra and
A nma Fuentes, and those attested to by Ganacho, regarding attenpts by famly
nenter s to secure enpl oynent during the course of the harvest season. FPetra
Fuentes provided the fol l owng version of her visits to the Lucas prenises

and her encounters wth forenen and/ or supervisors.

47. \Men called as a wtness, Perez denied that Canacho had sai d
anything to himabout the harvest beginning. Hwever, Perez' nenory was
shown to be sonewhat inexact when he could not recall having testified at
any other ALRB hearings, despite clear references to his testinony in the
ALOs decisionin5 ALRB No. 62. Aso noteworthy is that Perez testified
that he called his nother-in-lawto relay Ganachos nessage, whereas A na
stated that Socorro (her sister and Ezekiel's wfe) had called her wth the
infornation. Petra corroborated Perez version.
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Approxi nat el y md- August, Petra went to see Ganacho and Ray My or
at the work site to inquire about enpl oynent. She asked the forenan why
hadn't he call ed her about work. According to her testinony, the forenan
replied that there were a lot of peopl e working al ready and there was no
order to obtain rm)re.4—8/

About a week or two after she had initially contacted Ganacho in
the fields, Petra went to the shop to speak wth Ray Myjor. Essentially,
Petra was told the sane story, that the foreman had not received the order
to increase the nuniers of his crew that when he did, he would call the
famly. GCamacho never did 50.4—9/ Fnally, Petra Fuentes again went to the
shop wth Ana to speak to Ray My or, her daughter speaking to himin
English. Myjor, according to Petra Fuentes, told her at that tine to go to
the foreman. |If work was not obtai ned there, Myjor allegedy stated, "You
know what to do, you can go to the Lhion, the ALRB or whatever you want."

A na provided differing accounts of the encounters outlined above.
Wien she and her nother net wth Gamacho in the fields in rrhd—August,S—O/
she stated that she asked the forenan why hadn't he

o 48. As noted, evidence established that crews started off wth a
m ni numnuniber of from25 to 30 peopl e and were augnented, as the season
progressed, to upwards of approxi nately sixty.

_ 49. As pointed out by My or, however, once the season has begun,
it is not the foreman's responsibility to contact particul ar enpl oyees when
an openi ng devel ops in the crew The enpl oyee nust check wth the forenan
inorder to be hired.

50. Petra did not testify that A na was present when she first
spoke wth Ganacho in the fiel ds.
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called themto work, and the forenan responded that he had cal | ed when he
called about the photos. Both A na and her nother accused Ganacho of |ying,
the nother stating that she was |istening on the tel ephone. The forenan
denied their assertions, saying that he had in fact told themij
Li ke her nother, Ana testified that approxi nately two weeks after
the above-nenti oned conversation she had another conversation wth Ganacho
where her not her agai n asked whet her there woul d be a chance for work.
CGanacho responded that the people had to wait and see if there woul d be an
opening. A na and her nother thereupon | eft the field in order to speak
wth Ray My or at the shop. Wen they explained to Myor that they were
| ooki ng for work and that they had spoken wth Enie, he asked themwhy had
they cone to him They replied because they were not called for work.
Myor allegedly told themto go talk to Rolando and fill out an
application.5—2/ Ana stated that Myor, after instructing the workers, told
themthat if the probl emwas not resol ved, they knew where their probl ens

were resolved in the past, and that was at the

51. Ana s testinony that Ganacho protested the accusation that
he had not told the famly about work woul d seemto provi de sone
corroboration for his version of the facts.

52, DFRanos, when called to testify, denied that there is any
such thing as an "application." However, viewng this assertion in its nost
favorable light, it appears that the workers, upon the conmencenent of each
season, give their nanes and social security nunbers to the forenmen wo in
turn give themto a supervi sor who delivers themto the office. The office
E)Qfen verifies whether the enpl oyee has in fact worked for the conpany

ore.



ars ¥

Petra testified that three or four days later, she and her
children, Rcardo Jr., A na and another daughter, Anabelle, spoke to Ganacho
at his hone. She told the forenen that she was there agai n asking for work
but that fromwhat she saw it appeared he did not want to give her any.

She knew that CGanacho had a | ot of people for the picking. A na denied

havi ng any further conversations wth Lucas supervisors after the encounter
wth My or discussed above, thus failing to corroborate her nother's account
of the neeting wth Ganacho at his hone.

CGanacho, by conparison, testified that his first encounter wth
the Fuentes during the 1981 harvest took pl ace about two weeks after he had
spoken wth A na on the tel ephone. Rcardo Jr., Ana, and Petra cane to the
Jasnine Ranch5—4/ and asked himfor the pictures which the conpany had taken.
It appeared that the Fuentes actual |y did present thensel ves to be
phot ogr aphed by t he conpany on

53. Interestingly, this paraphrases sonewhat a stat enent
attributed to forenan P. \eloria by Petra Fuentes in the prior case, 7 ALRB
No. 47. There, Petra testified that the forenan told her that she "likes to
take a lot of reports tothe labor law"” Relying in no snall neasure upon
this statenent, the ALOin that case found that the Fuentes' were refused
enpl oynent unlanfully as a result of Petra s testifying for the General
Gounsel in a Board hearing. General (ounsel al so had her repeat the
statenent Vel oria nade to her in 1979 as he began her direct examnation, as
if toreinforce its significance in her mnd and pronpt its later "re-
phrasing” in Myor's words.

Noteworthy also is the statenent in the AOs decisionin 7 ALRB
No. 47 that the forenan el oria was "told by a superior enpl oyee of
Respondent not to nake such statenents.” Myjor is one of Veloria's
superi ors.

54. Anmatestified that the first tine she net wth
CGanacho during the harvest it was at the Jasmne Ranch.
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or about August 11. Hbowever, as no testinony appears in the record to the
effect that they asked about enpl oynent at that tine, it nust be assuned
that they did not do 50.5—5/

Further, Ganacho, by omission, basically denied that the Fuentes
had asked himfor work on as many occasions as they had clained. He stated
that about the 20th or 25th of Septenber, Petra, her son R cardo, and her
daughters Al ma and Anabel | e asked for work in the harvest. Ganmacho tol d
themthat the crewwas already full, and that he had gotten the order from
supervi sor Rolando O Ranos to stop hiring. Petra Fuentes responded that it
was all right if they didn't have a chance to start working in the harvest
if they could all cone back for pruning. Wen the pruni ng season actual |y
commenced, Ganacho spoke wth Petra, Ama and Rcardo, §. and tol d them
that the peopl e who had finished the picking were first to be hired. Petra
clained that she had seniority wth the conpany. A this point, Ray Myjor
decided to put themback to work essentially because they were "troubl e".5—6/

Not w t hst andi ng the i nconsi stent accounts detai |l ed above, what is
clear is that neither Petra, her husband R cardo, nor her daughter A na were

hired by the respondent to work during the 1981 harvest season.

55. Petra and Ana Fuentes failed to testify about the taking of
t he photographs. Docunentary evidence, which wll be discussed in greater
detail below denonstrated that Petra and A na Fuentes were enpl oyed at
anot her agricul tural concern on August 11.

56. According to My or, when Petra Fuentes asked to be hired for
the pruning, and was told that she had no preferential right to be hired for
the 1982 pruni ng si nce she had not conpl eted the previous harvest, the
worker stated "[T]his wouldn't be the first tine [she woul d denand a j ob]
and she'd do it again."
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b. Analysis and Goncl usi ons

Even the nost superficia reading of the foregoi ng factual
exposi tion would indicate that the testinony is hopel essly in conflict on
the issue of the Fuentes' 1981 harvest enpl oynent for respondent. Wiile the
deneanor of B nesto Ganacho and the inconsistencies inherent in nuch of his
testi rm)ny5—7/ would indicate that a great deal of his presentation is not
deserving of credence, | find that the accounts provided by Petra and A na
Fuentes were not credible, and where they conflict wth those provi ded by
CGanacho, | amconstrai ned to discount the probative force of the testi nony
of the alleged discrimnatees. In short, | find, contrary to their
testinony, that they were inforned of the cormencenent of the 1981 harvest
for the Ganacho crew

The record is replete wth support for disbelieving
assertions nade by Petra and A ma Fuentes concerning their attenpts to
secure enpl oynent in the Ganacho crew for the 1981 harvest season. A nma
di spl ayed an open hostility towards the attorney for the conpany, as did her
nother. These feeling are not difficult to understand, given the |ong
history of conflict between the famly and the conpany, as eniodi ed by this
particul ar representative. Wile | amunabl e to characterize their
participation in the proceedi ngs, |ike respondent’s counsel, as notivated by
acaculated desire to "reap a financial wndfall,” it renains that their

testinoni es were colored to such an extent by their biases as to

_ - 57. These natters wll be treated in greater detail inthe
ggscus& on regarding al l eged discrimnation involving Glberto and Gatal i na
ez.



render theminherently unbelievabl e.5—8/

Furthernore, and perhaps of greater significance in this
credibility determnation, was the danagi ng portion of A na Fuentes'
testinony elicited by counsel for respondent wherein she initially
deni ed that she had any enpl oynent when she asked for a job wth the

respondent.s—gl Respondent’ s representati ve thereupon i ntroduced

records fromMd-Sate Horticul tural Gonpany whi ch showed that A na and
Petra Fuentes did in fact work for that agricultural enpl oyer on nunerous
days throughout the respondent's harvest season. A na Fuentes |ater
attenpted to explain her testinony by stating that the work at the

respondent’ s was nuch steadi er and woul d net a greater

58. By way of exanple, the fol |l ow ng exchanges occurred when
A na Fuentes was bei ng examned by M. Coady:

Q (By M. wady) M. Fuentes, did you work at H Rancho Farns
during the sunmer of 19817

A (By M. A Fuentes): Yes, | worked but | don't think that's
any of his business whether | worked or not.

* * *

0: Do you renenter the date when you stopped working at H Rancho

Far ng?
A No, because | don't have the cal endar attached to ne.
* * *
0: Were were you when you had the tel ephone conversation . . .
A A hore.
Q Were is your hone?
A

Vell, it was to be in town.

?

59. Likewse, Petra Fuentes initially attenpted to deny that she

was wor ki ng when respondent’ s harvest season was in progress.



anount. However, Ama did not freely admt that she worked at Md-Sate,
but instead stated such only after being rehabilitated on the natter by the
counsel for the General Qounsel. A na nade the further assertion that when
she worked in the harvest for the respondent, she was enpl oyed for three and
one-half nonths, for seven days a week. Such accounts were whol |y
unsupported, and di spl ayed A na s penchant for distorting reality and/ or
concealing the truth.

The payrol | records fromMd-Sate denonstrated that both Petra
and A na Fuentes were worki ng there when Ganacho began enpl oyi ng hi s peopl e
for the 1981 harvest. Specifically, the records showthat: both A na and
Petra were recalled to work there on July 28, and both requested that they
be excused fromreporting and be allowed to renai n at other enpl oynent until
August 6.6—0/ They further evince that Petra worked forty-seven hours in the
si x days fromAugust 10 through August 15; thirty-five and one-hal f hours
fromAugust 17 to August 21; one full day on August 24 after whi ch she was
laid off,gj only toretunto Md-Sate to work for three days in each of
the weeks ending Septentber 5 and Septener 12, full weeks for the ensui ng
two weeks, and four days in the week ending Gctober 3, wth enpl oynent
becane nore sporadic in the remai nder of that nonth. A na, begi nni ng August
6, worked full-tine for Md-Sate until August 24, when |ike her nother, she

exper i enced

dat 60. The Fuentes were enpl oyed by B Rancho Farns until that
e.

61. Her tine card bears the stanp "lack of work™ for the days
followng the 24th,



a lack of work. She resuned enpl oynent wth Md-Sate in Septenber in the
sane pattern as did her nother.

| amunabl e, given the obvious bias agai nst the conpany harbored
by these wtnesses, to attach a charitable interpretation to their renarks
to the effect that they were "not worki ng" when they requested enpl oynent
from Canacho.6—2/ Wil e the wtnesses coul d obviously not be in two pl aces
at once and thus technically, not be working anywhere at the exact hour that
they visited the forenan, | cannot lend this all-too-literal interpretation
totheir responses. Rather, it appears that their testinony onthis
particul ar bordered on di ssinul ation.

It greatly strains credulity that an enpl oyer woul d be so
obstinate and so fool hardy that it would incur the risk of unlawful ly
discrimnating agai nst the sane group of its enpl oyees for three consecutive
years. Yet charges were filed by Petra Fuentes in 1979, 1980 and 1981 (the
instant natter) wth the expectation that this respondent’s conduct towards
her and the nenbers of her famly should be viewed in this very |ight.
Having been found in violation of the Act for refusing to rehire the Fuentes
for the 1979 harvest, General Qounsel contends that this conpany still seeks
to perpetuate its discrimnatory handling of the tenure of neniers of the
Fuentes famly by refusing to rehire themfor the 1981 harvest. Despite the
wel | docunented anti-Lhion attitude of this respondent, I cannot, on the

basis of this record,

62. | find that the first tine they asked Ganacho directly for
work was around August 15, in conformty wth the Fuentes' testinony ("md-
Angst'k'] rT)and Ganacho' s ("about two weeks" after his tel ephone conversation
wth the



find in favor of General unsel's position on this issue, as it appears
that despite the denials by the all eged di scrimnatees, they were awnare of
the commencenent of respondent’'s harvest, but chose not to report there for
vor k.

Petra and A na Fuentes are experienced grape workers and knew or
shoul d have known when the harvest at respondent woul d present enpl oynent
opportunities for them Petra had worked in respondent’s harvests since
1975. They had rel atives, Ezekiel and Socorro Perez, who worked for the
conpany in the 1981 harvest, and who were in a position to i nformthemt hat
certain crews had in fact begun working. They were not operating in a
vacuum Qupl e these facts wth the notation in the Md-Sate personnel
records that the Fuentes intended to return there when their ot her
enpl oynent ended on August 6, the conclusion is virtually inescapabl e that
the Fuentes’ opted for work at Md-Sate rather than at respondent's. They
only sought work at the conpany when Md-S ate was experienci ng sl ack
periods, as it did towards both the end of August and the end of Septenier.

Petra, the year before, had chosen to work at Md-Sate since her
two minor sons needed an adult to work wth themto be enpl oyed. Because of
this, she obtained a witten | eave of absence fromrespondent two days after
she had begun working in its harvest. The minors thensel ves, Mirco Antonio
and Juan, also worked at Md-Sate in 1981. Uhless they were twns, both of
themcould not reach najority in ayear. Petra nay have been under a
simlar constraint towork wth themin 1981, or at mini numshe nay sinply

have preferred to work at Md-Sate wth the nunber of the peopl e
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who did so fromher own famly, including Anma, Rcardo Jr., Mirco Antonio,
Juan and Anabel .

Wiile, as previously noted, | did not find Ganacho to be a very
credible wtness, at all events, it seens nore likely than not that CGanacho
did, infact, informthe Fuentes of the inpending harvest, and they chose
not to report when it began. Gven the Fuentes' experience wth this
conpany and others, it woul d appear unlikely that a forenan woul d be calling
themfor the sol e purpose of requesting that their photographs be taken at a
tine when the harvest season had just begun. Ganacho hinself stated that a
pi cture was needed in order to begin work. Surely the conpany did not need
pi ctures of those whomit did not wsh to have as enpl oyees. Sated in
anot her way, why woul d the conpany bother to ask to phot ograph those whomit
had no intention of hiring or even bother to request that these individual s
present thensel ves at its premses? The fact that the famly did appear to
have their pictures taken indicates that they felt the act was sonehow
related to their enpl oynent and was i nportant enough to attend to. Yet, the
record contains no reference to the Fuentes' requesting enpl oynent when they
were on respondent’ s preninses.6—3/ As previously noted, therefore, | do not
credit Petra' s assertion that she asked Ganacho about work when she and her
daught er tel ephoned hi mon August 4, and he told themto have their
phot ographs taken, but do credit his

_ 63. (eneral] unsel failed to exact any details regarding the
taking of the Fuentes pictures, and further did not link this act to one of
their requests for enpl oynent. The whol e incident was gl ossed over, from
whi ch a negative inference nay be drawn, to wt, that these workers did not
request work, or even attenpt to speak wth Ganacho, on the date that their
pi ctures were taken.



assertion that he inforned themwhen work woul d start.

Regarding R cardo Fuentes’ S., the record contai ns no reference
to his particular efforts to obtain work during respondent’ s 1981 harvest.
Neither his wfe nor his daughter nentioned himin connection wth their
efforts to be hired for that season. He hinself did not choose to testify.
The only direct allusion to himwas that on occasi on he drove to work wth
his wfe and other neners of his famly, and testinony that he served as a
Lhi on observer in the election. There was no indication that he,
specifically, even desired to work for respondent during the harvest.6—4/ To
the contrary, there is evidence that he was enpl oyed el sewhere during the
period. As noted in George Lucas (1979) 5 ARB No. 62, "to establish a

discrimnatory refusal to rehire, the General unsel nust ordinarily show
that an all eged di scrimnatee nade a proper application.” | specifically
find that this el enent concerning Rcardo §. was | acki ng.

It is axionatic that the General unsel has the burden of
proving, inthe case of arefusal tore-hire, that work was available at a
tine when the application for enpl oynent was nade. J.R Norton (1982) 8 ALRB
Nb. 76. This Board has recogni zed a general exception to the "availability"
requi renent: where an enpl oyer "has a practice or policy of recalling, or

giving priority in hiring enpl oyees," the enpl oyee need only nake proper
application and work availability, at the tine of the application, need not

be shown. Kyutoku Nursery, Inc. (1982) 8 ALRB No. 98. However, the

64. Rcardo Fuentes was present on several occasions during
the course of the hearing but was not called to testify.
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evidence in the instant case concl usi vel y denonstrated that once a season
had cormenced, conpany policy and practice dictated that the forenan was not
responsi bl e for recalling workers from"applications" to augnent his crew
Rat her, the worker was obliged to persist in presenting himherself in the
hope that work woul d be avail able on that particul ar occasi on, and t hat
he/ she woul d be hired. Gven the inconsistencies in the testinonies of both
Petra and A na Fuentes, and the general |ack of credence which coul d be
attached to either, it has not been adequatel y denonstated that Ganacho was
hiring for his crewon the dates when they asked hi mfor work.

Records indicate that enpl oyees were added to Ganacho’' s crew after
August 6 (the first day) on August 13, 15, 19, 20, 21, 23, 27, 31, and
Septenter 8 and 10.  August 13 is the only date when Ganacho added nore than
two enpl oyees to his crew Realizing that it is adfficult burdento
expect agricultural enpl oyees to recall wth exactitude the specific days
that they asked for work, nonethel ess, the vague references by A na and
Petra, coupled wth their lack of candor and the fact that they were both
enpl oyed by Md-Sate during this period, mlitates agai nst a findi ng that
they definitively established that they applied for work when it was
avai | abl e.

In sumary, it appears that the Fuentes pursued opportunities at
other agricultural enployers before presenting thensel ves at the

respondent's. They expected to i rmedi atel y be put



to work, respondent’s hiring requirenents notw thstandi ng.6—5/ They were not,
however, “refused" rehire. Accordingly, it is reconmended that this

al | egation be di smssed.

65. This attitude was reflected in the cooment noted above,
by Petra to Myjor at the beginning of the 1982 pruni ng season, when
despite not having finished the previous (harvest) season, she felt that
she was entitled to enpl oynent.
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5. Paragraph 11; Failure to Rehire Arnando O ozco

a Lhion Activities

Inasituation not altogether dissimlar fromthat of Petra
Fuentes and the nenters of her famly, General (ounsel alleged that Arnando
Qozco was not hired for respondent's 1981 harvest because he had engaged in
protected, concerted activities. Like the Fuentes, Qozco supported the
Lhion; clained not to have been inforned of the begi nning of the harvest at
the tine he was told that respondent was taking identification pictures of
Its enpl oyees/ asserted that he had been refused rehire by respondent for its
harvest; and worked at another agricultural enpl oyer during a significant
portion of that season.

Qozco began working for the respondent in 1974, and wth the
exception of 1976 and 1977, has worked there every year since. In the
past three years he has worked in the crew of forenan Ranon Sol ano
Her nandez.

Qozco clained that he was a "nener” of the UPW About one week
and a half before the el ection, Gozco spoke to forenan Hernandez regardi ng
the Lhion. Hernandez asked Qozco, according to the worker's testinony, how
he sawthe Lhion. Qozco responded that it would be better for the peopl e
to have the Lhion. Hernandez stated that the Chavez Lhion had been crooked,
that noney had to be pai d before peopl e were di spatched for jobs, that
soneti mes workers were sent to ranches other than ones that they had worked
for inthe past. Qozco replied that wen the Teansters were in charge6—6/

n no

66. Respondent was under Teanster contract from1973-1975.
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one accepted them" that every week "they woul d take noney fromus," that
"they stole fromus": if "Chavez was crooked, then the Teansters were as
well." Qozco stated that he wanted to see whether this Lhion woul d be
better, or would be nore to their advantage.

Qozco signed an authorization card during a | unch hour in My
1981. He stated that at that tine he was fairly close to his forenan, who
was seated in a pickup truck, looking in his direction. H also testified
that he wore a Lhion button on that sane date, but neglected to nention
whet her the button coul d have been seen on his person by the forenan.

O the basis of the foregoi ng, o7 | concl ude that Qozco had
participated in protected, concerted activities, and respondent,
through its forenan Ranon Hernandez, was aware of that

participation.6—8/

_ 67. General unsel elicited additional testinony fromQ ozco
vherei n he described an incident whi ch occurred while he was working wth a
conpany truck on whi ch anot her enpl %ee had pl aced a Lhi on bunper sti cker.
Supervi sor Hiseo Herrerra noticed the bunper sticker and cautioned O ozco
and others not to all ow anyone to pl ace st|ckers on the truck. | find that
this incident, inand of itself, is inconclusive in regard to Qozcos Lhion
activities. _Oozco al so stated that he participated along wth the nenfers
of his crewin a group request for a pay raise. However, nothing in his
account of that incident created the inpression that his particul ar
participati on was notewort hy.

68. Respondent argued that it did not possess this know edge,
rincipal |y basing this contention on the denial s by forenan Hernandez t hat
e di scussed the Lhion wth Qozco or was avare that Qozco signed an

aut hori zation card. Wiile Qozco was sonet hi ng | ess than a Lhion
"activist," | credit his assertions regardi ng divul ging his Lhion synpathi es
to the forenan.
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b. Atenpts to Secure Ewpl oynent for the 1981 Harvest; The
D scrimnatee’s \Version

Qozco testified as follows regarding his efforts to be hired
during the 1981 harvest. In the begi nning of August@/ the wfe of forenan
Ranon Hernandez, Caml a, tel ephoned the worker to request that he go to the
conpany offices to have his picture taken. In the previous season it was
Camnl a who had cal l ed Qozco for work in the suckering operation. Qozco
responded, "Wat do they want pictures for?' He told Gamla that he wanted
to work, and asked when the conpany was going to start the harvest. Gaml a,
he stated, replied that the harvest woul d start in fifteen days.

Qubsequent |y, Qozco went directly to his forenan to see whet her
or not he could obtai n work, since he had found out fromfellow worker
Juvenci o Qudinez that the crew had already begun in the harvest. A that
tine the forenan told himthat he needed to speak wth supervi sor Rol ando
D Ranos to verify the worker's seni ority.y Qozco then went to the
of fice, where he accosted the supervisor. D Ranos told himthat no work was
available, that Qozco had to talk directly wth the forenan to secure
enpl oynent. S nce he had al ready been to see Hernandez, Oozco apparently
felt

69. Qozco testified that this conversation took pl ace around
the fifth of August.

70.  Qonpany personnel, including Ray Myjor and Hernandez, stated
that before a worker coul d be enpl oyed his nane and soci al security nunier
had to be submtted by the hiring forenan to the office in order to
ascertai n whether the person had previously worked for the conpany.



it was unnecessary to go back to himthat day. al

Qozco stated that the foregoing transpired on a Mnday. On the
followng Fiday, Qozco went back to see whether or not Hernandez had in
fact checked his seniority. A that tine, he was unable to get any
infornation fromthe forenan other than that Hernandez had not received his
order fromthe supervisor to hire nore peopl e.7—2/ Fol | ow ng thi s exchange,
Qozco vent to the shop, where he waited for the regul arl y-hel d supervisor's
neeting to end. Wen the neeting concl uded, O ozco spoke to supervi sor Jose
Becerra, and asked hi mwhat was happening, why didn't they want to give him
ajob. Becerra took Qozco over to Ranon Hernandez and confronted the
foreman directly, asking why Qozco had not been hired. The forenan stated
that he had in fact been called. Qozco accused Hernandez of know edge t hat
he hadn't been called, and stated that the forenan shouldn't be a liar. &)
Her nandez responded that he had tol d D Ranos about the situation, to which
Becerra replied that he didn't want any probl ens, that the worker shoul d be

given a job.

I nteresti r;igl y, Qozco testified that after he tol d O Ranos
t hat Hernandez had not called himto work, the supervisor told him "' Vél|,
| don't pay the foreman for himto call you on the phone." That he didn't
pay himto go to ny house to informne. He didn't pay tires for the car."
Thus, the worker underscored the fact that it was the enpl oyee' s

responsi bility to continual Iy check for openings in the crew not the
forenan's obligation to apprise the worker of sane.

~72. Thereference is undoubtedy to the conpany practice of the
supervi sor ordering the foreman to increase the size of his/her crewafter a
season has begun.

73. This particular recitation is remniscent of one provided
by Petra Fuentes, supra.



About three days later, rozco again confronted O Ranos in the
shop and asked what happened to his job. The supervisor responded t hat
Hernandez had not "given ne any paper for ne to give an order."™ \Wereupon,
Qozco stated that Hernandez had told himthat he had gi ven O Ranos "t he
paper." There fol |l oned an exchange between the worker and the supervisor in
whi ch O Ranos nai ntai ned that the forenan was |ying to the worker, that he
already gave himthe order to put the worker back, that the two woul d go and
speak to Hernandez to find out who was lying. Qozco was told where
Hernandez and his crewwere | ocated, and that D Ranos woul d neet hi mthere
to confront the foreman. Qozco went to where the crewwas worki ng, and
i nforned Hernandez D Ranos was due to arrive. The forenan replied that he
had al ready gi ven D Ranos the paper whi ch woul d enabl e Q ozco to return to
work. D Ranos, however, failed to appear that day out at the work site.ﬁl

Despite repeated attenpts by the worker, including

entreaties to Ray My or to obtai n enpl oynent, and promses by Myor that he
woul d be working wthin a day or two, Qozco did not get ajob in the
harvest. He did, however, resune enpl oynent wth respondent in the pruning.
Essential ly, then, Qozco' s characterization of his attenpts to secure

enpl oynent during the harvest season nay be surmed up by stating that he

nai ntai ned that he was ignorant of the actual date when the Hernandez crew
began working in the harvest, that he checked for work on several occasions,

but was gi ven the run-around by various supervisors and

o 74. No corroboration was provided for Qozco' s assertion that he
visited the work site on that occasion.
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forenen, and was never actual |y hired.

c. Respondent's \ersion

Gl a Hernandez, the wfe of Ranon and the "second" or
forenan's assistant in his crew testified that about three days prior to
the conmencenent of the 1981 harvest for the crew she spoke wth G ozco on
the tel ephone. She inforned the worker that he had to have hi s phot ograph
t aken because the season was about to start. Qozco responded, according to
Camlla, that she should call hi mwhen the work was going to start, not just
for his pi cture.7—5/ CGmlareplied that if he did not want to have his photo
taken, that was his probl em

Camla al so testified to a subsequent conversation on the day
prior to the beginning of the harvest where she announced to O ozco that
work was goi ng to conmence. Qozco all egedly responded the he coul d not
start right then, that he was worki ng at another place whi ch was cl oser,
that perhaps he woul d begi n Iater.7—6/

Camla stated that in the first fewdays after the crew began
worki ng in the harvest she spoke wth crew nenbers G uz Ronero and Juvenci o
Gudi nez regarding Qozcos absence. She asked themwhat had happened with
Arnando. They replied that they did not know

75. Camla s recitation of this particular parallels that
suppl i ed by G ozco hi nsel f.

_ 76. Qozco stated when he initiall
received a call during that tine aski ng hi mt
Qozco asserted that he only recei ved one cal

testified that he "never"
1Eeport towork. Onrebuttal,

y
0
| fromthe forenan's wfe.
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Qudi nez vas called as a wtness by General Gounsel on rebuttal .
He did not directly contradict Camla' s statenent that she had spoken to him
regarding Qozco. QGudinez nerely naintai ned that she asked himif they had
seen Qozco. CGamla herself did not testify to nuch nore, although she did
say that the two workers agreed that they would notify Qozco that she had
spoken to themregardi ng hi m7—7/

Camla noted that Qozco did not report for work for the
first three days that Hernandez' crew was enpl oyed during the harvest.7—8/
Approxi nat el y 15 days after work began, Camlla spoke wth Qozco in
person, who asked her if there was a chance for himto begin working. Se
told himthat at the present tine there were no openings, but that he
shoul d keep checking. However, there were a |l ot of peopl e "ahead of hini
and that no promses regarding his enpl oynent coul d be nade.

Camla testified that Qozco again attenpted to find work about
one week later, and was told once nore that there were no openings. She
stated that followng this |ast encounter, she did not see Qozco until the

pruni ng season, when he asked for work and

77. Gudinez was an ol der gentl enan who might have had a sonewhat
i nperfect recoll ection of events. ke displayed a certai n anount of
conf usi on reﬂar ding responses to counsel s questions. Qozco hinsel f
nai ntai ned that Gudinez told himthat the Hernandez crew had al ready begun
working. Assuming that Gamila' s inquiry about Qozco pre-dated Gud nez'
notification that the crewstarted, it would seemlogical that in that
ﬁpnt ext Gudinez might al so nention to Qozco that Gamla had asked about
im

' 78. As recited above, according to conpany policy the respondent
hol ds positions open for workers for three days foll owng the cormencenent
of any given season. After such tine the slots which woul d have been
occupl by workers eligible to be hired on a preferential basis are filled
by ot her enpl oyees.
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she gave it to him

Wen Ranon Sol ano Hernandez hinsel f was cal led as a wtness, he
testified that he ordered his wfe to call Qozco regardi ng the phot ographs
whi ch, according to him had to be taken before work began: the sooner the
phot ogr aphs were taken, the sooner work woul d coomence. He al so stated that
he ordered his wfe to recall Qozco for work before his crewstarted in the
har vest .

Hernandez corroborated his wfe's testinony regarding inquiries to
workers concerning Qozcos absence during the first and second days of the
pi cki ng season. According to Hernandez, when he asked his wfe what
happened wth Arnando, she told himthat he was working "cl ose by there.”
The forenan testified that he al so tol d Juvencio Gudinez and G uz Fonero to
tell Qozco that work was beginning. They responded, "QK ," that they
woul d tell him Notably, Gudinez testinony regarding the foreman's renarks
paral | el ed that whi ch he gave when questioned about Gamila s inquiries about
Qozco, i.e., that the foremnan nerely asked hi mwhet her he had seen A nando.
Wil e he denied that the foreman asked himto contact Qozco and tell himto
report to work for the harvest, Qudinez had, in fact, done this for the
foreman in the prior pruning season.

Hernandez testified further as to two conversations he had wth
Qozco regarding the worker's efforts to obtai n enpl oynent during the course
of the picking season. The first of these occurred about two weeks after he
had spoken to Qudi nez about Qozco. Each tine Gozco woul d present hinsel f
at the field and ask whether there was a chance to be hired. Each tine the

f or eman woul d
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respond that there were no openings, that he shoul d check back in three or
four days. Hernandez al so noted that the first tine Qozco appeared, the
forenan told himthat he had "several other persons whose applications were
ahead of" his.

Hernandez testified that about a week and a hal f after Qozco had
first asked hi mfor work, he was summoned by Ray My or to the conpany shop.
Present on that occasi on were Gozco, Rol ando D Ranos and forenman Hiseo
Herrerra, who interpreted. Mjor was angry that peopl e seeki ng enpl oynent
were being sent to hhm He asked the forenan Hernandez whet her he was
responsi bl e for sending Qozco to the office. Hernandez deni ed sendi ng
anyone to him Mjor proclai ned that he was not the person who hired peopl e.
He thereupon asked Hernandez whet her he had al ready hired the five peopl e
that he had been authorized to hire. Wen Hernandez responded in the
negative, Myor told Qozco to report to the fields.

My or and D Ranos bot h corroborated Hernandez' account of this
discussion. According to all of the conpany wtnesses, the
next day Qozco did not report for work as expected, and was not seen agai n

followng this incident until the 1982 pruni ng season.@

~79. Qozco hinsel f basical |y corroborated Hrnandez' account of
the neeting wth respondent's supervisors. He stated that on one occasi on
he did go to the office to talk to Ray My or about work, that Hiseo
Herrerra was present at the tine, that Hernandez was ordered to be brought
to the office and that the order had been given to hire additional people.
Qozco testified, however, that he was assured that on the next day or the
day foll owng he woul d begin work, that he should not worry, that he woul d
ﬁet ajob. ontrary to Hrnandez account, however, O ozco naintai ned that
e did return to seek work, but was never hired.
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Respondent introduced payroll records from Tex-Gdl Land
Managenent whi ch denonstrated that Qozco applied for enpl oynent there on

July 27, worked full tine for that enpl oyer between July 28
and August 21, was (presunably) laid off until Septenber 9, and worked

internhttentlyag for that concern in Septentber and Qctober. Thus, O ozco
was working for that enpl oyer when Gamil a contacted hi mon the tel ephone
prior to the enpl oynent of the Hernandez crew Qozco al so pl aced the date

of his first visit to respondent's premses to request enpl oynentgj ar ound
August 20.8—2/ This woul d seemto coincide wth his |ayoff at Tex-Gal, which

occurred on August 21.
A summary of the Hernandez' crew payrol| records was preferred by

respondent. The sunmary indicated that the crew began working as a unit on
August 10, and that additional enpl oyees were hired on August 12, 17, 21, 22
and Septenber 19. Thus, it woul d appear that enpl oyees had been hired at or

around at | east two dates

80. Specifically, the records showthat Qozco worked full days
(7 to 8 hours) on Septenber 9, 10, 11, 14, 15, 16, 28, 29, 30; on Septenber
17 he worked 2.5 hours, and on Septener 20 he was apparentlymﬁajd on a per-
job rather than hourlg basis. Qozco's job function changed while enpl oyed
at Tex-Gal, as shown by the differi ngdjo codes and rates of pay appearing
on the payrol | records. Qozco worked on a fairly regular basis for Tex-Cil
bfetv\ﬁen O:toﬁer 1 and Qctober 9, then again fromQtober 21 through the end
of that nonth.

_ - 8l. Qozco stated that on two occasions he did visit the conpany
offices in the begi nning of August for the purpose of having his picture
taken, but was told that the person who was performng that function was
ill. Hedidnot testify that he inqui red about enpl oynent at such tines.

82. Hernandez concurred as to the date.
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when O ozco sought enpl oynent . & However, Hernandez expl ai ned that others
had applied for openings in the crewprior to Qozco and were entitled to
jobs before he could be hired. The assertion that other workers had applied
for jobs previous to Qozco appears logical inlight of the fact that he did
not express any interest in working for respondent until about August 20,
sone ten days after the crew had actual |y begun wor ki ng.

d. Analysis and Goncl usi ons

As areading of the recitations above clearly indicates, a
fundanental conflict arose between the testinony of the all eged
discrimnatee and that of wtnesses for the respondent. Wiile Qozco' s
deneanor appeared to indicate that he was testifying truthfully,8—4/ hi s
denial of certain key facts during the course of his cross-examnation | eads
to the opposite conclusion. Qozco stated unequivocal |y that he was not
working -- he was "stopped' or laid off at Tex-Gal prior to that tine --
when he spoke wth Gamla Hernandez, and that he did not have a job when he
vent to the conpany offices to have his picture taken. Payroll records from
Tex-CGal concl usi vel y denonstrated the fal sity of such representations. This
effort to conceal his true work status during the tine of respondent's
harvest infects the entirety of his testinony: "testinony of a wtness

found to be unreliable as to one

83. The summary was admitted pursuant to Evi dence (ode section
1509. General Gounsel did not adduce any proof to controvert the
represent ati ons nade t her eon.

84. The testinony he presented during the course of a | engthy

cross-examnation fol lowed fairly consistently that which was elicited on
direct. Mst of his responses were given wthout hesitation.
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issue may be disregarded as to other issues.” (San Qenente Ranch, Ltd.,

supra.)

Further, Qozco represented that he began to work at Tex-Gal only
after he had spoken wth Ray My or about a job wth respondent and after he
began to feel that he would not be hired. The facts indicate otherw se.

The worker testified that he spoke wth My or and Hernandez about one week
after he had filed the unfair |abor practice charge which conpl ai ned of his
refusal to be rehired. S nce the charge was filed on Septenbber 11, the

My or conversation woul d have to have taken pl ace around Septenber 18. Tex-
Gl 's records, on the other hand, underscore that Qozco sought work wth
respondent when enpl oynent avai l ability there sl ackened, not the other way
around. As noted above, Qozco worked for Tex-Gal on Septenter 9, 10, 11,
14, 15, 16, 17 and 20, as well as being enpl oyed there steadily in the first
several weeks that the Hernandez crew worked in the harvest.

Accordingly, | discredit Qozco s assertion that Gamla did not
notify himthat her husband' s crewwas to begin working in the harvest, and
his assertion that he returned to respondent’'s premses after My or had

promsed hi menpl oynent, only to be denied it once rm)re8—5/

85. It seens sonevhat anonal ous that after rozco had recei ved an
apparent|y definite promse of work that he woul d not agai n protest the
repeated refusal of Hernandez to hire him particul arly when he had
persisted in doing so wthout such a coomtnent in the weeks previous.
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(nce all of the testi mnny8—6/ regarding the hiring or |ack
of hiring of this particular worker is distilled to its barest
essence, it appears that this worker was tol d about the commencenent
of work, that he was at least inforned that the forenan had asked
about hi rr,\8—7/ and that the worker chose not to report to the respondent for
enpl oynent, but opted instead to continue working for Tex-Gal. Wen he
finally did report for work wth the respondent he had to wait for an
opening and take his place in line behind other workers who had previously
sought enpl oynent. Further, according to the credited testinony, when
Qozco was eventual |y offered a job, he declined to accept it, for reasons
best known to hinsel f.

Qozco, not unlike the Fuentes', apparently expected to be hired

for work in respondent’ s harvest whenever he chose to present

_ 86. FRanon Hernandez' evasi ve and abbrevi ated statenents regardi ng
hi s know edge of the 1981 Lhion organi zational canpai gn detracted fromthe
credence which one mght attach to the entirety of his testinony. However,
| specifically credit the critical facts, which his testinony substantiated,
attested to by his wfe regarding the tel ephone cal | s she nade to O ozco,
and those supplied by Myjor and D Ranos regarding the offer of enlnl oynent to
the worker, as these wtnesses appeared to be essentially truthful. or
D Ranos, and Hernandez mut ual |y corroborated each others' accounts of the
neeting in the shop wth Qozco.

- (ne of the n@j or difficulties presented by this case was that |
found wtnesses called by both sides to be, in nany instances, |ess than
candid. MNotwthstanding any of the foregoing credibility resol utions, it
nust be borne in mnd that General Gounsel has the burden of proving his
case by a preponderance of the evidence (ALRA Section 1160.3; see, e.g.,
Lawence Scarrone, supra.) Were neither affirnative testinony nor its
refutationis particularly credible, General Gounsel has obviously not net
hi s burden of proof.

87. | infer that worker Gudinez nentioned this to Qozco when he
told himthat work in the Hernandez crew had begun.



hinsel f, and to avail hinsel f of opportunities which mght be presented by
respondent to fill in the enpl oynent gaps created by slack periods at
another agricultural enpl oyer. Gonpany policy dictated ot herw se.
Therefore, it cannot be said that respondent "refused to rehire" Qozco,

as it clearly offered to himthe chance to work during the harvest.8—8/

Accordingly, it is recoomended that this allegation be

di sm ssed.

~ ~ O~~~ o~~~ o~~~

88. Parenthetically, Gozco was enpl oyed by respondent in the
subsequent pruni ng season.
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6. Paragraph 12; Dscharges of Glberto and Giatal i na Baez
O Septenber 23 at about 11:00 a.m, while the crew of

B nesto Gamacho was engaged-in harvesting operations, several police
officers arrived at the work site. They went over to a vehicle owed by
worker Glberto Baez, renoved a firearmfromit, and sunmoned Baez fromthe
fields. Followng his apprehension, a large proportion of the crew stopped
worki ng and confronted the forenan, accusing himof calling the police and
having Gl berto arrested. During the course of this confrontation, the wfe
of Glberto Baez, Gatalina, exchanged words wth the forenan.

The followng day, Glberto and Gatal i na Baez were di scharged by
the respondent. The reasons advanced for the termnati ons were that
Glberto allegedly violated a conpany rule against bringing firearns to the
field, and Gatalina allegedly "threatened’ a forenan. General Qounsel
contended that these di scharges were discrimnatory, in violation of
sections 1153(a) and (c) of the Act.

G| berto Baez had been chosen by the nenbers of his crewafter the
election to be their Lhion representative. FHomtine to tine, pursuant to
this responsibility, he would distribute Lhion literature. Glberto al so
took it upon hinself to renedy particular working conditions that he felt
needed attention, such as cleaning the on-site restroons and novi ng t he
water can. Prior to the election, Glberto assisted the Lhion
organi zational effort by passing out leaflets. Hs wfe, Gialina aided
himin this capacity, and testified that she continually wore a Uhion button

at work during those tines. In addition, she stated that she rode to

- 66-



work wth her husband in a vehicl e whi ch was enol azoned wth a | arge sign
procl aimng support for the Lhion. Thus, the fact that Glberto and Gatali na
Baez had engaged in Lhion activities, and were openly in favor of the Uhion,
wes vel | establ i shed.

Regardi ng the events surroundi ng the terninations
t hensel ves, worker Teresa Bazal dua testified that on the norni ng of
Septenber 23, when the bul k of the Gamacho crew perceived that Gl berto Baez
was being taken out of the fields by police officers, as noted above, they
left their work and cane out of the I‘O\I\S.g—O/ The workers denanded t hat
CGanacho tell themwho was responsible for Glbert's arrest. Several workers
quest i oned Ganacho about the incident, including Gatalina Baez, GQlberto's
brother Arnulfo, and Anulfo's wfe Delores. R cardo Bazal dua, Teresa s
husband, stated that he tol d Ganacho not to nake a fool of hinself, and
accused the forenan of being the one who called the police. Ganacho' s
answer to all of these queries and accusations was consistent: he denied
that the police were called by him and stated in response that the conpany
was “very bhig."

After CGamacho denied that he had called the police, Rcardo and
Teresa Bazal dua, as well as Gatalina Baez, provided nutual |y corroborative
testinonies regarding M. Baez' confrontation wth and renarks to Ganacho.

Gatalina, according to the Bazal dua' s version,

89. Respondent did not refute any of the assertions in this
regard nade by General (ounsel's w t nesses.

~90. Between ten and twel ve peopl e in the crew of
forty-five renained at their work stations.
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stated that when Glberto got out of jail things would get "fixed' at the
Lhion. Gitalina Baez herself testified that prior to |l eaving for the Uhion
office, she told the forenan that she woul d "take care" of the probl emwhen
Glberto got out. Ganmacho thereupon inforned her that he woul d give her a
warni ng ticket based on her behavior. She challenged the forenan to go
ahead and give her the witten warning. However, no such ticket was issued
or received. Teresa Bazaldua, standing in close proximty to Ganacho and
Gatal i na, thereupon pushed the foreman, telling himthat he was "very rude."

It appears that a very confusing scene i ndeed occurred on that
day. However, the three worker wtnesses who testified provided fairly
consi stent accounts of what transpired, although there were sone mnor
conflicts concerning who exactly said what to V\homg—ll The confusion is
under st andabl e when one consi ders that nany of the workers were incensed at
what they perceived as unfair treatnent of a popul ar co-worker and rai sed
mul tiple questions about the incident, questions they nutually directed to
the forenman concerni ng the probl emexperienced by their Uhion
representative.

Ater Glberto was arrested, about thirty neners of the crew
acconpani ed Gatalina Baez to "Forty Acres" or the Lhion office. Gatalina
Baez and Teresa Bazal dua testified that their purposes in going there were

to see what coul d be done about the situation and

_ - 91. These accounts are set forth in greater detail below as is a
di scussion of the respondent's position that the inconsistencies render the
testinony i nherently unreliabl e.



to obtain sone formof assistance fromthe Lhion. Wile at the office, the
workers were advised to return to work. However, upon their return to the
fields, they were inforned by workers that they net who had renai ned and who
were just then leaving that the forenan had told themthat there was to be
no nore work that day, that there were "too many probl ens.” Thus, the
entire crewdid not work the remai nder of that day.

O the fol l ow ng day, Canacho and supervi sor Jose Becerra
assenl ed the crewand inforned themthat G| berto Baez had been termnated
for having a firearmin his car, and that Gatalina Baez was di smssed for
threatening a forenan. Teresa Bazal dua t hereupon chal | enged Ganacho to fire
her al so because she had pushed the forenan on the previous day. GCanacho
declined. on hearing of the discipline being neted out, several workers
inthe crewverbally protested the conpany' s action.

Respondent' s versi on of the circunstances | eading up to the
termnations of Glberto and Gatali na Baez was provided, in principa part,
by forenan B nesto Ganacho. However, for reasons which wll be delineated
bel ow | found CGanacho to be an exceedingly unreliabl e wtness, and where
his testinony conflicts wth that supplied by other wtnesses on these
issues,g—Z it istheir testinony, rather than his, whichis to be
credited ¥

92, This determnation is not inconsistent wth that nade
regarding the "refusal" to re-hire the Fuentes, supra, as | concluded that
t_heir testinony was not credible and coul d not support a finding of a
viol ation.

. 93. BEven wthout this credibility resol ution, | e foundation,
as Wl appear, exists for concluding that Gatalina and Glberto Baez were
the victins of discrimnation.
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CGanacho testified that the day before the incidents giving rise to
the termnations, he cauti oned G berto about inproper picking procedures,
and actual |y gave to Glberto a warning noti ce whi ch Baez woul d not sign.
Canacho stated that on the next day he saw police officers go over to Baez
pi ckup and al so sawthemrenove a pistol fromthe vehicl e.9—4/ Poli ce
of fi cers asked whomthe vehicle bel onged to, then went to the row where Baez
was working and took Gl berto anay.

Ganacho nai ntai ned that his exchange wth Gatal i na Baez contai ned
no reference to the Lhion. Rather, she just stated to him "You re going to
pay for this"; that when her husband got out of jail, they woul d do
sonet hi ng about the situation; and that she told the forenan she was "goi ng
tokill him you son-of-a-bitch." Because she threatened him Canacho felt
it necessary to termnate her. Canacho testified in addition that when
Teresa Bazal dua asked himwhy the foreman did not fire her al so, he
responded that he did not fear anything fromher and there woul d be no
reason to fire her. Ganacho further stated that Teresa Bazal dua di d not

touch or push

_ 94. Apparently, respondent sought to nake sone connection between
the issuance of the warning notice and Baez' s appearance the next day wth a
firearm Inits brief, it states "Baez becane I1rate wth Ganacho and
initially refused to accept the warning slip. Onthe followng day, Baez
appeared at work wth two firearns ..." | find no | ogical connection
between the two incidents, and no factual basis on which to support such an
inference, or nore properly, innuendo. The record is silent as to whet her
Glberto carried his resentnent over the warning notice, if any, to the next
day when he was arrested. No testinony was presented regardi ng any renarks
that were exchanged between himand the forenan on the day when the notice
was issued. Further, the question as to who "brought” the firearns to the
work site is subject to serious doubt.
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hi m %

CGanacho asserted that followng the arrest of Gl berto Baez, he
sent everybody hone. ontrary to the testinony of several wtnesses,
CGanacho clained that he did not hear the word "ULhi on" nentioned during that
particul ar day. Yet the wtnesses that testified on behalf of General
OJunselg—G/ nade it quite clear that prior to leaving the fields that day,
they announced that they were going to attenpt to straighten the Baez natter

out wth assi stance of the Lhion. o

CGanacho preferred sone additional infornation which figures
centrally inafinding of unlawul discrimnation. He testified that after
Gl berto had been arrested and a | arge group fromthe crewleft the fields,
he saw two nenbers of the crew Raul Toscana and Jorge Bravo, return. They
drove rapidly intothe field, stopped their vehicle, and went into one of
the rons. The two then allegedy picked up yet another gun, a .357 Mignum
vhi ch Ganacho nai ntai ned he had seen previously in Baez' possessi on.

Toscano and Bravo then left the work site wthit. | amnot altogether

_ 95. This detail conflicts wth accounts of several
W t nesses who asserted that Teresa actual | K di d shove the forenan on the day
in question. A so of significance in weighing Ganacho's credibility was his
assertion at one r)o! nt inhis testinony that Gatalina "struck" him H did

not repeat this claim despite being asked repeated y about the reasons for

Gitalina s termnation, nor was there any corroboration provided for it.
96. Included anong these were Teresa and R cardo Bazal dua.
97. It woul d appear sonewhat anonal ous that CGamacho coul d w t ness

the departure en nasse of the najority of his crewduring the course of the
work day and not have any inkling why they were | eaving or where they were

goi ng.
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convi nced that these events took place, as no other wtness was called to
corroborate Canacho's account. Nonetheless, it remains that no wtnesses
were asked to refute Ganacho' s testinony on this issue. Thus, | am
constrained to accept it as true.

Nei ther Bravo nor Toscana was disciplined for the violation of the
rul e whi ch ostensi bly caused the discharge of Glberto Baez, i.e., having a
guninthe fields. Later in his testinony, Ganacho stated that Toscano rode
tothe fields wth Baez in the latter’s pickup. The forenman further
admtted that despite the fact that it was Baez who was di scharged, CGanacho
did not really knowwho had brought the gun or guns to the fields on
Sept entoer  23r d. %

CGanacho nai ntai ned that in 1980, during pruning tine, in the
presence of all of the workers in his crewincluding Glberto Baez, he
announced that no workers were to "carry" weapons during worki ng hours.9—9/
He stated that one of the workers was carrying a knife and that he had to

announce the rule as an outgronth of an

- 98. Minuel Acevedo, the arresting officer who was called to the
work site that particular day, testified that he received a report froman
unidentified inforner that Glberto Baez had a pistol in his possession.
Acevedo then went to investigate the incident at the Lucas property. H
| ocat ed the Baez vehicle and found a weapon inside. H arrested Baez and
charged himw th possession of stolen property (apparently the weapon had a
seria nunper which indicated that it had been stolen). After further
i nvestigation, Acevedo determined that the weapon found in Baez car was not
the weapon reported stolen. Baez was ultinately charged wth having a
firearmin a notor vehicle. The disposition of that case was not nade
apparent on the record.

99. Technically, Baez was not "carrying' a weapon. It was
nerely found in his vehicle.
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I nci dent involving this enpl oyee. 109 No other wtness corroborated
Ganacho' s assertion in this regard. However, on cross-examnation, Ganacho
testified inconsistently that he alluded to the rul e regardi ng weapons on
several occasions to various workers, after having initially asserted that
he nentioned such a rul e only once.

h re-direct, Ganacho agai n changed hi s testinony, clai ning that
he told the workers in early 1981 of the conpany prohi bition agai nst
carrying weapons inthe fields. Furthernore, CGantho admtted that he
hinsel f carried a firearmon occasion, and that the workers knewthat he
did, since they asked himabout it when the sheriff cane to arrest Gl berto.
CGanacho al so admtted that on the day of Glberto' s arrest several workers
chal | enged himto check their cars to see whether or not they contai ned
weapons, and that he refrai ned.

G ven the inconsi stent accounts provi ded by Gamacho, the |ack of
corroboration for his assertions, and his failure to act upon the insistence
by several workers that they check their cars,@ it is concluded that
CGanacho' s claimthat he announced a rule to his crew regardi ng weapons i s
pure fabrication.

An enployer has the right to nake decisions and take
actions regarding enployee tenure, absent a showng that such

deci sions were based on enpl oyee participation in protected

_ 100. The worker, parenthetically, was not fired by Ganacho for
carrying a knife since, in the forenan's words, "Nobody knows what's the
rule. That's the first tine that | gave to everybody those rul es about

weapons. "

101. It nay be inferred that if the rule were announced that
peopl e woul d not so wllingly expose thensel ves to the risk of termnation.
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activity, or had an adverse effect on the exercise of enpl oyee rights.
Tejon Agricultural Partners (1982) 8 ALRB Nb. 92; see al so Rod MlLel | an (.
(1977) 3 ARBN. 71. Wiilethe plainlogic of therule pertaining to

weapons is or shoul d be sel f-apparent, and the possession of deadly weapons
by workers at the workplace is a condition truly to be deplored, | find that
at notine did the conpany fornal |y announce a rule that it was prohibited

for workers to carry weapons in their vehicles, and that such conduct mght

lead to their inmediate discharge. To the contrary, My or admtted that
fromtine to tine supervisors and/ or forenen mght carry weapons in their
cars to "shoot rabbits, w102 thus logically giving workers the inpression
that such conduct mght be permissible. Ganacho hinsel f stated that from
tine totine he had a firearmin hi s possessi on.

The ex post facto enunciation of the particul ar prohibition
against firearns points to the conclusion that Gl berto Baez was di scharged
for unlawful anti-union reasons. Nb testinony was presented to the effect
that Baez had ever threatened anybody wth this weapon, had brandished it in
the presence of enpl oyees or supervisors, or in fact had done anything wth
it which would present either an inmnent threat to anyone at the work pl ace
or at mninuminpart the know edge that he was engaging in this formof
obj ectionabl e conduct. Baez was termnated for a type of behavi or where
there had been no prior indication by the conpany that such conduct woul d be
a cause for discharge. Hainly, had the conpany announced the rule in

advance, Baez woul d disobey the rule at his

102. Query whether a handgun is a useful instrunent for this
pur pose.
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peril. However, not having the opportunity to either conply wth or di sobey
the rule, Baez could not be held accountabl e for acting contrary to conpany
"policy,” a policy which had never been enunciated. Enpl oyee tenure of a
union activist which is affected by the evocation of a previously
unannounced rul e provi des evi dence of discrimnation (N shi G eenhouse,
supra, cf. Glden Valley Farming (1979) 4 ARB No. 79).

Addi tional evidence of discrimnation nay be inferred from
CGanacho's failure to investigate who was specifically responsi bl e for
bringing the firearns to the fields. (See Sunnyside Nurseries (1980) 6 ALRB

No. 52.) A though Ganacho nai ntai ned that he recogni zed one of the weapons
In question as bel onging to Baez, he admtted that Baez rode to work wth
several enpl oyees, and that he did not real |y knowwho had brought the gun
or guns to the field.

Sognificant also was the "disparate treatnent” whi ch Baez recei ved
when conpared to the lack of any disciplinary neasures taken agai nst
enpl oyees Bravo and Toscano. (Tejon Agricultural Partners, supra; Foyal
Packi ng, supra; cf. Tenneco Wést, 8 ALRB Nb. 59.) Despite Ganacho' s seei ng

themactual |y carry a weapon fromthe fields, nothing was done about their
tenure. Camacho all-too-readily inferred that Baez was responsible for all
the inproprieties, wthout investigation or verification. Hs assunption

that Baez was at the root of the misconduct was based not on fact, but on

surmse which, due to Baez's participation in protected, concerted

activities, gives rise tothe inference that it
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was unl awful |y rm)tivated.@

Regarding the discharge of Gatalina Baez, | find that this
discharge, as well, was discrimnatorily notivated. Ganacho was the only
wtness to testify as to her statenent that she was going to "kill him"
Respondent cal | ed two crew nentoers, Jose Jaraquaro and Mrtha Badilla, in an
attenpt to bol ster Ganacho' s version of the confrontation wth Gital i na Baez
onthe day of Glberto's arrest. Neither of themsubstantiated the
foreman's recitation. Wiile Jaraquaro stated that he did not hear Gatalina
nention the Lhion in her exchange wth Ganacho or use bad words such as
"cabron",M the weight of Jaraquaro’ s testinony was di mini shed somewhat by
his admssion that he did not hear all that was said during that day.
However, Juarquaro did testify that he heard Gatal i na say to Ganacho words
tothe effect that did he think her husband would renain "wth his arns
crossed,” that the forenan "woul d be sorry" for what he had done.

Juaraquaro al so admtted that he did not go wth the workers that day to the
Lhi on of fice.

Smlarly, Mrtha Badilla, the second forenan in the crew stated
that she did not hear Gatal i na Baez say anything about the Lhion in her
exchange wth Gamacho. Badilla al so naintai ned that 4

103. Ganacho denied that he could tell "what was in Glberto
Baez' heart” regarding the Lhion. Inthis instance, it could truthfully be
said that Baez wore his heart on his sleeve, openly denonstrating preference
for the Lhion, as per above, by participating In organizational activities
and seejng to it personal ly that certain working conditions be attended to.
Cangchos statenent inthis regardis indicative of his general |ack of
candor .

bitch 104. The word can be |l oosely transl ated to nean "son-of -a-
I tch.”
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or 5 years ago in the crewof Del ores Mendoza a rul e was announced regar di ng
the possession of firearns in the fields.

Badilla did not inpress ne as a particularly credi bl e wtness.

She seened to tailor her testinony to the particular situation. Assertions
nade by her were total |y uncorroborated by any other wtness save for
portions of her testinony which referred to statenents nade by Gatal i na
Baez. Incredibly, Badilla stated that Ganacho tol d the crew on several
occasi ons about the rule concerning firearns. Ganacho hinsel f did not even
testify consistently as to this assertion, despite his being asked. Badilla
stated that two weeks before Baez was fired, Ganacho inforned her of the
rule, but that not all of the crewwas present at the tine. She denied
heari ng the workers accuse Ganacho of calling the police on Baez, whereas
CGanacho hinsel f admtted that nany of the workers expressed that notion on
the day in question, and the statenent was a promnent feature of the
testinony of several wtnesses who provi ded accounts of events on that day.
Utinately, Badilla admtted she did not hear everything that was said on
that particul ar day.

Respondent anal yzed in depth the testinony of General Qounsel's
wtnesses as to what Gatalina Baez actually said to Ganacho after her
husband was taken by the police. Gatalinainitally stated that she inforned
Ganacho: "This is not going to say this way. V& re going to do sonet hi ng.
W re going to fix this wth the Lthion." Respondent enphasi zed that neither

Gatalina s declaration witten the day after the event, nor a portion of the
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testinony provided by Teresa Bazal dua,@ nor the testinony of R cardo
Bazal dua,@ corroborated Gatalina s assertion that she was going to "fix
this wth the Lhion." Neverthel ess, owng to the | ack of credence which I
attached to the testinony of Ganacho and Badilla, and the qualifying
statenents by Juaraquaro and Badilla that they did not hear "everything"
that was said that day, | credit the testinony of Gitalina Baez and Teresa
and R cardo Bazal dua on this issue, to the effect that Ganacho was tol d t hat
the Lhi on woul d becone i nvol ved in correcting the situation.

Notw t hstandi ng the foregoing credibility resol ution, assuning
arguendo, that the reference to the Lhion was not nade by Gatal i na Baez, an
anpl e basis exists for finding that she was di scharged not for "threateni ng
a foreman,” but for unlawful, discrimnatory reasons. No W tness

corrobor at ed Canmacho' s assertion

105. Wen first asked by General Qounsel about Gatalina s
renarks, Teresa did state, corroborating Gatalina s testinony, that "Vére
going to get this fixed at the Lhion." However, upon being asked to
reiterate the statenent, she added, "Wen Glberto cones out, . . . we're
going to get this fixed at the Lhion." Wen General (ounsel asked agai n
about the conversation, Teresa provided a sonewhat different version: "She
just told him. . . "Wen he cones out, we are going to take care of his.
This wll not renain like this. " Qly after a further |eading question did
Teresa add the detail about going to the Lhion. | find these all to be
distinctions wthout a difference. The problemherein lies nore wth the
questioner than wth the answers. Being asked about the sane i nci dent
repeated y, the wtness nust have felt that she was omtting sonething, and
sought to supply it. MNotwthstanding this inference, as noted above, |
foggdblt hat Teresa Bazal dua' s testi nony was essential |y consi stent and
credi bl e.

106. R cardo Bazal dua did not nention the Lhion but did say that
CGanacho woul d be reported to "Forty Acres,” the termused synonynously wth
the Lhion office. | simlarly find this distinction to be 1nsignificant.
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that a direct threat, ("I'mgoing to kill you, you son-of-a-bitch") was nade
by Gtalina. Her statenent to the effect that she and her husband woul d not
let the situation go unrenedied, rather than a "threat” per se, constituted
a permssi bl e response to what she perceived as unfair treatnent. The act
of alarge group of workers leaving the work site followng Glberto' s
arrest was plainly in furtherance of a denonstration of support for Gitalina
as she attenpted to renedy her husband s plight.

[Fllagrant conduct of an enpl oyee, even though occurring in the

course of section 7 activity, nay justify disciplinary action on the

part of the enployer. n the other hand, not every inpropriety

coomtted during such activity places the enpl oyee beyond the

protective shield of the Act. The enpl oyees right to enggﬁe in

concerted activity nay permt sone | eeway for inpul sive behavior
vhi ch nust be bal anced agai nst the enpl oyer's right to naintain

order and respect. . . . NLRB v. Thor Power Tool Gonpany (7th
gr. 1965) 251 F.2d 584, 587; see al so Gl den Vall ey Farmng (1980)
ARB Nb. 8.

Thus, a certain degree of latitude is permtted in the behavi or of enpl oyees
when they act in response to job-related conpl aints, particul arly wen that
behavi or consists prinmarily in verbal conduct.

Section 1152 of the Act grants to agricultural enpl oyees the right
to "self-organization . . . and to engage in other concerted activities for
the purpose of collective bargaining or other mnutual aid or protection.™
Pursuant to that end, this Board has recogni zed that enpl oyees are to be
assured the right to present grievances on natters affecting the terns and
conditions of their enpl oynent, and to act concertedly in furtherance of
this goal, wthout being di scharged or otherw se disciplined for doing so.

Wi le nere "griping" about a condition of enpl oynent is not
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protected, "when the 'griping coal esces wth expression inclined to produce
group or representative action, the statute protects the activity." Jack
Brothers & MBurney (1980) 6 ARB No. 12; see also J.R Norton (1982) 8 ALRB
Nb. 89.

As this Board has noted in Ganinni & Del Charro (1980) 6 ALRB Nb.

Wien an enpl oyee cones to the aid of another worker involved in a
dispute wth a supervisor which arises out of the enpl oynent
relationship, this act constitutes protected concerted activity
[citations] .... The lawallows enpl oyees | eeway in presenting
grievances over natters relating to their working conditions. Such
activity loses its nantle of protection only in flagrant cases in
whi ch the misconduct is so violent or of such a serious nature as
to render the enpl oyee unfit for further service, [citations] As
long as the character of the conduct is not indefensible in the
E:%nt ext o{ the grievance invol ved, the activity rema ns protect ed.
tation

In that case, not unlike the instant one, the
discrimnatee s "conduct during [his] protest -- engaging in a short, heated
argunent provoked by the supervisor's actions -- was not so egregious as to
warrant depriving himof the Act's protection. 107
In the recent Dupont case before the National Board (263 N.RB Nb.
15 (1982)), a forenman engaged in a programof harassnent directed at a uni on
activist which cumnated in an exchange of remarks. The exchange was
punct uat ed by the enpl oyee' s pushing the forenan, and the worker's words
that if the forenman were not such an ol d nan, he woul d "stonp hi s goddanm

ass." The NL.RB found that owng to the provocation, the enpl oyee' s conduct

was not so

107. Absent fromthis case was evidence that "the argunent
becane nore heated and insults and obscenities were exchanged," as was the
situation in Gannini.



unreasonabl e as to warrant his termnation. The discharge, ostensibly for

"insubordination ™ was determined to be viol ative of the Act.

| find that the statenents of CGatalina Baez, nade in the context
of her protesting the treatnent accorded her husband, and seeking to enli st
the support of her fellowcrew nenbers, quite clearly did not constitute a
"threat" to the foreman, and were not "so egregi ous" to warrant deprivi ng
[her] of the Act's protection.” The discharge, based on her statenents, was
notivated by an intent to di scourage concerted presentati on of grievances
regardi ng her husband' s work status, and inquiries directed to the forenan
onthisissue. It was further notivated by her prior participation, al ong
wth that of her husband, in Lhion activities.

It is therefore reconmended that respondent's violations of
sections 1153(a) and (c) of the Act be found as a result of the di scharges

of Glberto and Gatal i na Baez.
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7. Paragraph 13; DO scharge of the Acnington G ew

General Gounsel all eged that respondent di scharged forenan
Bob Armington and his crew because of their pro-Lhion attitudes. It is
recormended that this allegati on be di smissed because respondent, through
evi dence whi ch was not substantially refuted/ denonstrated that the crew
whi ch had been hired prinarily to performa specific task, was laid off when
that purpose was acconpl i shed, and that they were not needed for the work
whi ch arose in the subsequent, or harvest, season.

The Acmington crew worked fromApril 20 through June 9. Armington
had worked for the conpany in years past, from1947 to 1965.@ In the
spring of 1981, Armington asked George Lucas, &. and George Lucas, Jr.
about possi bl e enpl oynent, and was hired when respondent, through Geor ge
Lucas, Jr. and Ray My or, concluded that his assistance woul d be needed.

Gentral to General unsel 's argunent that the crew was
discrimnatorily "discharged" was the assertion that respondent promsed the
crew "pernanent” enpl oynent. A thorough anal ysis of all the pertinent
testinony on this issue reveals that while this notion nay well have been
Armington's inpression of the situation, no one in the respondent's

hi er ar chy@

108. General Gounsel, as wll be discussed bel ow sought to
create the inpression that Acmington's rel ationship wth the Lhion in 1965
had an inpact on his tenure in 1981.

109. Certain workers stated that supervisor Becerra, at various

tines after the season had begun, told themthey had "steady work." These
renarks are discussed infra
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conveyed to himor his workers that they woul d work for the conpany
permanent|y in each of its three seasons.

Mentoer s of the Armington crewlio, all testifiedu—ﬂ that on their
first day of enpl oynent wth respondent, they were told by Arnmington words
tothe effect that if they did a good job, they woul d have "steady work."
The workers stated that Armington al so nade this renark on several ot her
occasi ons during the course of their tenure.

Armington testified that he repeatedly told workers that if they
did a good job they woul d "work steady." The forenan cl ai ned that Becerra
told himthis when he first contacted hi mabout working for the

respondent.£Z However, Becerra denied that he contacted

Armington at all about the job. FRather, it was Rol ando O Ranos who

tel ephoned Armington and told himto report wth a crew DO Ranos had been
ordered to do so by ranch superintendent Ray Myor. Wile |l did not find

Becerra to be an especia ly credibl e V\'rtness,l—lsl

~110. These enpl oyees incl uded Fonal d D az, Miteo Gonzal ez, and
Tormas Medi na.

111. Another worker, Jose Garrillo, initially testified that
supervi sor Jose Becerra nade the cooment on the first day that the crew
woul d have "steady work." However, no other wtness corroborated this
assertion, and Garrillo hinsel f, on cross-examnation, denied that Becerra
addressed the crewon that first day. Becerra hinself stated that the first
day he nerely told the crew or rather denonstrated for them how he want ed
t he work done.

112, Interestingly, inhis initial testinony about the
conversation, Acmington neglected to nention this detail.

113. Becerra s testinony too often contai ned
uncor roborat ed assertions which were rebutted by nunerous ot her wtnesses.
For exanpl e, he testified that he percei ved a probl emdevel oping in the
Armingt on crew because certain workers were using "pillows" to kneel on,
contrary to his wshes, while they perforned their work. My workers
stated that this had never been the case.



both My or and D Ranos provi ded nut ual | y corroborative versions of
this particular. Accordingly, | credit the assertion that D Ranos,

rather than Becerra, hired Arrrimgton,g/ and concomtantly that no

representations were nade to Armington at that tine as to howlong he and
his crew mght expect to work.

Armington hinsel f provided the nost plausible explanation for his
statenents that the crewwoul d have "steady work." He stated that he told
the workers "if you do a good job, naybe we'll, | knowwe' Il work steady
here, because | knowthe conpany and he wants ne ... That's what | figure

.." Inother words, the assurance of "steady work" was, in one sense,
Amngton' s personal assessnent of the situation, not anything he had been
promsed directly. Further, Armington testified that he nade such renarks
because "that's common to every supervisor or grower. That's very conmon.
| beeninthe fieldfor along tine and that's very common. That is the way
they have to treat you or they have to respect you ..." Thus, Armington’s
exhortations were desi gned to encourage reasonabl e attitudes and perfornance
fromhis workers, and shoul d not be perceived as an iron-clad conmt nent
fromthe respondent that, absent other factors, the crewwoul d have a
conti nual source of enpl oynent .

Testinony of workers that they heard Becerra nake such renarks is
li kewse construed inthis light. HEther they were attributing to him

statenents nade repeatedly by Acnmngton, or if it

_ 114. Armington hinself did not inpress ne as a wtness | acki ng
in candor. Rather, being an elderly gentlenan, he appeared to be sonewhat
unabl e to recol l ect events wth exactitude.



was Becerra who in fact nade the corments, it is inferred that he neant to
do little nore than cajol e themto adequatel y execute their assi gned
t asks. 1

During the course of its tenure, the crew denonstrated support for
the Lhion principally by wearing Lhion buttons on the day of the el ection.
Gew nenber Medina, as well as Acmington, noted that nost, if not all, the
nenbers of the crewdid so. Sone nenbers of the crew continued to wear the
buttons after the election until the date of the layoff. Armington hi nsel f
was known by respondent to be a supporter of the Lhion. Mjor admtted as
much. In 1965, Armington had joined the workers on the Lhion's picket |ine.
It is therefore concluded that respondent was aware that there was a nodi cum
of support for the Lhioninthe Amngton crew and that Armington hi nsel f

shared the pro-ULhi on vi ewgy

115. The statenent is susceptibl e of anot her
interpretation. Uhder respondent’s "seniority" system workers previously
enpl oyed by the cor’ngny woul d have preference for jobs over those who had
never worked there before. The allusion to "steady work"” mght thus have
been one to enpl oynent opportunities in general which mght arise wth the
conpany in the future, as opposed to those in conjunction wth the continued
use of a work force under Argmngton. As wll be discussed bel ow several
nentoers of the Aimington crewwere hired to work in other crews in
subsequent seasons.

116. D Ranos clai ned not to have seen the buttons worn by the
crewon the day of the election, but also testified that alot of workers
were wearing buttons that day. Additionally, on the day of the el ection,
Joe Becerra and George Lucas, Jr. visited the crewin the fields, and were
inapositionto notice the buttons. They were not asked to refute this
assertion.

Enpl oyee Miteo Gonzal ez testified that he reveal ed to Jose Becerra
on the day before the el ection that the crewwas pro-Uhion. Becerra deni ed
being told anything to that effect. QG ven the nunerous internal
I nconsi stencies in G)nzal ez' testinony, | am

(Foot not e cont i nued—>-
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(Footnote 116 conti nued---)

constrained to attach little credence toit, and do not utilize it as a
basis for the findi ng above.

Gnzal ez was chosen by Becerra to be an observer on behal f of the
conpany for the election. n the day prior to the election itself, Becerra
took Gonzal ez out of the crewand drove himto a neeting for the observers
at the conpany offices. Gnzalez stated initially that on the drive over to
the neeting site, Becerra inquired what the worker had heard regarding the
Lhion. nzal ez at flrst said that he responded that "it seens as if all
were wth the Lhion.” Uhder cross-examnation, however, Gonzal ez answer to
Becerra contrasted sharpl ?/_wth that supplied by himon di rect: "'V, the
way | see things looking like this, | see alnost all and nothing for t he
Lhion. | wanted to tell himthen, but | didn't have the courage."
Gnzal ez, alnost inmedi ately thereafter nodified his statenent by sayi ng
mat he told Becerra, "l don't know | see a nost nothing but those for the

lon."

During the course of the neeting itself, it becane known t hat
@nzal ez had been naned by both the Lhion and the conpany as an observer.
This revel ation caused no snal | anmount of consternati on on Gnzal ez part.
As he and Becerra rode anay fromthe neeting, the worker clained that his
experi ence had nade himnore bold: in his words, "That's when | sang.
That's when | told himl belonged to the Lhion. ... | said'Joe, | see that
everybody, all the people, are wth the Lhion, and Armington i ncl uded. "

Neverthel ess, the depth of Gnzal ez’ conmtnent was not so
overbearing as to insure his vote at the el ection. he chose to absent
hi nsel f that day.

Afurther ground exists for discounting the inpact and probative
val ue of Gnzal ez' renarks about support for the Lhion in the crew Apart
fromthe sel f-serving and concl usionary nature of the statenents, the
quite clearly, hearsay and hence i nadmssible to prove the truth of the
natters asserted therein. (Bvidence Gbde Section 1200, see al so Jefferson,
Gl i forni a Bvidence Benchbook, 2d Ed., section 1.1, pp. 3-5(1982).) Wiile
admssi bl e for the purpose of proving that the statenent was nade (see
Jefferson, op. cit., section 1.6, pp. 76, 77), Gonzal ez’ renarks cannot
provide a basis for concluding that the crew in fact, engaged in Lhi on
activities or supported the Lhion. Unhcorroborated hearsay has been hel d
insufficient to support a finding (Patterson Farns (1976) 2 ARB No. 59; C
Mondavi & Sons (1977) 3 ALRB Nb. 65. The act of wearing Lhion buttons on the
day followng the statenent woul d not provide this corroboration. No
evi dence was presented of any prior or contenporaneous acts whi ch woul d
supply this necessary el enent.
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Notw t hst andi ng the characterizati on by General unsel that the
"di scharge" of the crewwas acconplished by respondent wth a view toward
ridding itself of a "pro-URWcrew chill union activities and under mine and
handi cap the ULFWin its functions as a | abor organi zation," no
nani festati ons of Lhion support enmanating fromthe crewor its forenan,
other than those outlined above, appeared in the record. The crewdid not,
as did other crews, have a Lhion representative or organizer wthinits
ranks. Rather, authorization cards were distributed and coll ected by Petra
Fuentes, a nenber of the Ganacho crew who nai ntai ned that she got no hel p
fromthose working for Arnington.

n June 9, Becerra arrived where the crewwas working and tol d
Armington that the crewwas being "stopped,” or laid off. Athough Becerra
stated that he nade that announcenent near quitting tine, several of the
workers, whoml credit, testified that he did so in the early afternoon,
about 1:30 p.m They also noted that when called out of the field to hear
t he announcenent, the crew had not finished the particular rows in which
they were working. Enpl oyees O az, Gonzal ez, Medi na and Godi nez al |
testified that Becerra announced to themon the last day that he was
stopping the crew that they would be called back in tw to three weeks,
that they should "check wth Bob." Wrker Carrillo testified that Becerra
spoke in a nore qualified fashion. After telling the workers it was their
| ast day, Becerra said: "If the conpany were to need us agai n he woul d cal |
us right anay for the picking," and that "the conpany was going to call us
possi bl y when they began
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pi cking, one week or two V\eeksl—ﬂ/ later."

Bob Acmngton testified that Becerra told himto "tell the people
that we'll stop for awiile." He stated that he inforned his workers that
they were "laid off for awhile. . . . we'll wait and we' |l have a steady
job." In his testinony, Acmington added: "I think that's what | understand
and so | told the people."

Becerra presented the followng version. On the |last day, he
thanked the crewfor its work, and told themthere was no nore. Qe of the
crew nener s asked how | ong they woul d be stopped, or when they woul d be
cal l ed back. Becerra responded that it could be for one day, one week, one

111 IIJ']'g
nonth, "or never."—

The nost salient aspect of all of the testinony regardi ng what the
nenbers of the Ab)mngton crewwere told on that last day is the inpression
that was created anong themthat they woul d soon be recalled to work for the
respondent. Uhder the circunstances, such an inpression was whol |y
justifiable. A nuner of workers, acting on the belief that they woul d be
recal | ed, checked wth Armington several weeks later, only to be told by him
that he had not received an order telling himto return to work wth his
crew As subsequent events bore out, Armington was never to recei ve such an
order, and hence General Qounsel's allegation that he and his crew were
"di scharged. "

117. The harvest would not actually begin until about a nonth
and a half later.

_ 118. General unsel took great pains to denonstrate, via
testinony fromthose present, that none of the workers heard Becerra say
they would "never" be recalled. | credit their testonony in this regard.
This provides yet another illustration of Becerra s |lack of candor.
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The fact that the crewwas told that it was going to be
laid off only to find out later that its nenbers were not to be rehired as a

119/ . : . . .
crew— is a circunstance giving rise to the suspicion

that the tenure of the crewwas affected by unl awful discrimnatory
considerations. This is particularly so when viewed in the context of the
Lhion election in the week prior to the layoff, and the nargin of victory
whi ch nay have been reached, in part, wth the votes fromthe nenbbers of the
Armington crew However, a suspicion, inand of itself, is insufficient to
establish aviolation. (See Rod MlLellan @. (1977) 3 AARB Nb. 71; Tex-Gd

Land Mwnagenent, Inc. (1979) 5 AARB No. 29.) Neither My or nor D Ranos tol d

Armington that he might expect continued enpl oynent wth respondent. BEven
Becerra' s renarks on the last day of work for the crewwere sufficiently
ani guous as to not indicate a definite coomtnent by respondent to enpl oy
the crewthrough a series of seasons.

Respondent asserted that it decided to retain a crew under
Armington's supervision to assist prinarily in the training of young vi nes
at its Mrced Ranch. General Qounsel argues that rather than hiring the
crewfor a specific purpose and | aying themoff when the purpose was
acconpl i shed, the crewwas utilized to performa broader range of tasks.
However, while it was true the crew nany have been enpl oyed sporadically in

ot her capaciti es,gy these tasks were

. ~119. Atotal of nine enpl oyees fromthe crewwere hired to work
i n ensui ng seasons.

o 120. Enpl oyees D az and Gnzal ez stated that they worked, in
addition to training vines, planting vines, noving hoses, tipping,
del eafi ng, hoeing and taking out grass. Sone of these tasks were perforned
at the M& L Ducor Ranch on the day of the el ection where the crew was
pl aced so as to be near the polling site.
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nerely an adjunct to their principal function. In Armington's words, "...
they mght be using shovel s or they mght be using a hoe, because we are the
only crewthat was working in the Merced area. ™

Wen the work at the Merced Ranch had been nearly conpl eted, My or
decided to lay off the crew As he stated, the crew"caught up wth the
job." General Qounsel contends that the crewwas stopped in the mddl e of
the work day before the rows in which individual s were working and the bl ock
as a whol e were finished;, that this fact indicates that the assigned job had
not been conpl eted; and that respondent’s representations to that effect are
indicative of a pretextual notive. However, respondent adduced testi nony
that the training work which renained at Merced was mninal, and an entire
crewwas not required to finishit. This testinony was not substantially
controvert ed.

General Qounsel points to the fact that the crewwas not given any
advance notification of the layoff. He contends that the "tinming and
abrupt ness of the discharge confirns the discrimnatory nature of the

decision . . . ." However, no evidence was presented that respondent
announced i n advance an inpendi ng | ayoff to any crew Thus, the
announcenent to the Acmington crew coul d hardly be viewed as "preci pi t ous"
when seen inthe light of treatnent of other enpl oyees' tenure under |ike
Ci r cunst ances.

My or, as the individual who nade the actual decision to lay off
the crew was able to adequatel y counter any assertions regarding the
abruptness of the layoff by explaining that all the crews that were working

were laid off around that tine. Previously,



charges had been filed wth the Board regarding the assertion that the
recently-hired Almington crewwas retained while other, nore "senior" crews,
were laid off. Sensitized or perhaps wary of such considerations, Mjor
concluded that it would be best to lay off the AAmington crewwth the

renai nder of the other crews.

My or simlarly provided convinci ng reasons why the crew was not
recalled for the harvest. In testinony which was not controverted, Myjor
characterized the yield fromthe 1981 harvest as the worst it had been
during his twenty-five years wth the conpany. Despite an increase fromthe
prior year in the acreage over which it worked, respondent harvested 100, 000
fewer boxes of grapes. QG ew conplenents were al so reduced: while in
typical years the harvest crews woul d contain around sixty enpl oyees, in
1981, no crew had greater than fifty working at one tine. In anticipation
of the reduced harvest, Myjor foresawthat there woul d be no need, or, in
fact, no work for the Almington crew once his regul ar crews were
retai ned.@ It isthis "business justification" which satisfactorily
counters any inference of discrimnation, and whi ch provides that central

rational e for dismssing the allegation regarding the A mngton crewg

121. In further support of this notionis the fact that no "new
crewwas added to the el even whi ch custonarily worked in the harvest.

122. General Gounsel arques that respondent failed to provide
docunent ary evi dence of its reduced output, and that therefore, under
BEvi dence (bde section 412, My or's assertions shoul d be viewed wth
distrust. However, Myjor, as overall superintendent of respondent's
operations, was clearly in a position to evaluate the results of the 1981
harvest. Should General Qounsel take issue wth that assessnent, it becane
i ncunbent upon himto refute it via docunents etc. In fact, at one point in
the course of his examnation, Mjor chall enged General Gounsel to | ook at
respondent' s production records.
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Further, evidence denonstrated that nine nenbers of the Armington
crewwere hired to work i n subsequent seasons. A though the crew as a
whol e, was not retained, the reenpl oynent of a significant nunber of its
nenbers (about one-third) mlitates against a finding of an all - pervasi ve
discrimnatory schene wth the crewas its object.

It is therefore recoomended that this allegation be

di smssed. &

123. Armington's discharge itself, in order to be
proscribed by the Act, nust fall wthin the criteria established by this
Board in Ruline Nursery (1981) 7 ARBNo. 21. There the Board recogni zed
that "the protections afforded to agricultural enpl oyees are not extended to
supervisors. ... [A supervisor generally serves at the will of the
enpl oyer and nay therefore be di scharged at any tine and for any reason (or
for no reason at all), for "the hiring, dischargi nﬁ, and condi tions of
enpl oynent of supervi sory personnel are strictly the prerogative of
nanagenent. " [citing NL RB v. Ford Radio and Mca QGorp., (2d Qr. 1950)
258 F.2d at 457.]

As a supervisor, therefore, Armington's tenure was subject to a
broad range of nanagerial discretion. Hs discharge would not run afoul of
the Act unless: he was discharged for having refused to engage in
activities proscribed by the Act, i.e., unfair |abor practices; the
di scharge was for havi ng engaged i n conduct designed to protect enpl oyee
rights, such as giving testinony adverse to the enpl oyer in a Board
proceedi ng; or the discharge was "the neans by which the enpl oyer unlawful |y
discrimnates agai nst its enpl oyees," such as, "when enpl oyees’ tenure is
expressly condi tioned on the continued enpl oynent of their supervisor,
enpl oyees have engaged in protected concerted activities, and their
super vi sor has been di scharged as a neans of termnating the enpl oyees
because of their concerted activity. [Qting cases.]" (ld. at pp. 9-11.)

Afourth l[imtation on nanagerial prerogative to di scharge
supervi sors was expressly not adopted by the Board, which noted that the
cases promul gati ng the excepti on "have been characterized by vi gorous
di ssents and seemmngly inconsistent holdings." That rule "... appears to be
... when the supervisor's discharge is effected along wth the unl aw ul
di scharge of unit enpl oyees or other w despread enpl oyer misconduct, the
di scharge is ained at enpl oyees who have engaged in union activities and the
enpl oyer has

(Foot not e cont i nued—>-
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(Foot note 123 cont i nued—)-

created such a pervasi ve at nosphere of coercion that enpl oyees cannot
reasonabl y be expected to perceive the distinction between the enpl oyer's
right to discharge its supervisor for certain conduct, and the enpl oyees'
right to engage in the sane actitities freely wthout fear of retaliation.
[citing cases]" (ld., p. 12.)

No evi dence was presented that woul d enabl e the case to fall
wthinthe first two exceptions. Regarding the third and fourth, as | have
concluded that the crewwas not termnated because of its having engaged in
protected concerted activities, Aomington coul d not have been di scharged for
that reason. Further, inreferring to the entirety of this decision, no
p][oof exi sts of "w despread enpl oyer msconduct” or a "pervasive at nosphere
of coercion."”

~ Notably, the National Labor Relations Board has recently overrul ed
that |ine of cases recognizing this so-called "fourth" or "pattern of
conduct " exception, and applies a narrower standard governi ng supervi sor
di scharges. "The discharge of supervisors is unlawful when it interferes
wth the rights of enpl oyees to exercise their rights under Section 7 of the
Act, as when they give testinony adverse to their enpl oyer's interests or
when they refuse to coommt unfair |abor practices." Additionally, that
Board continued to recogni ze the "third" exception where a supervisor's
di scharge i s necessary to effectuate the discharge of enpl oyees. Parker
Robb Ghevrol et (1982) 262 NLRB No. 58.
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8. Paragraph 15; Refusal to Re-hire Jose Ramirez Mra
General Gounsel alleged that Jose Ramirez Mra was refused rehire

for respondent’'s 1981-82 pruni ng season because of his "support for and
activities on behalf of" the Lhion. This allegation nust be di smssed for
what nay broadly be terned as a failure of proof of any of the particul ars
contained inthe allegation. Specifically, the evidence showed that Mra
was not, strictly speaking, "refused rehire"; nor did he directly
participate in Lhion activities to the extent that the respondent coul d have
acqui red know edge of that participation, and thus discrimnated agai nst him
for that reason.

Athough Mra testified that he wore a Lhion button to work during
the period of the el ection canpai gn, he was unabl e to state wth any
specificity the nunber of such occasions, or present any evi dence which
mght give rise tothe inference that his forenan, "Lal 0" CGardenas, was in a
position to observe Mra s wearing of the button.g/ Further, Mra
admtted that a najority of his fellow crew nenbers al so wore Lhi on buttons,
thus naki ng such an act on his part unrenarkabl e.

Wiil e General Gounsel does not, in his brief, specifically address
the issue of Mra s Lhion activities and the conpany' s know edge t her eof ,
the focus of his proof at the hearing seened to stress the Lhion activities
of Mra s son, Gnzalo Ramrez. It appeared that General Gounsel wshed to
create the inference that respondent discrinmnated agai nst Mra because his

son was an active

124, Mra did say that when he was wearing the button and the
forenan approached "he woul dn't tell ne anything. "



and visible Lhion adherent. Ramirez not only regularly drove his father to
work in 1981, but al so obtai ned enpl oynent for his father in the year
previous and i n the 1981-82 pruni ng season by aski ng supervisors if there
were any openings. Thus, the association between the two was nade cl ear.

Ramrez professed to be a Lhion synpat hi zer who wore Lhi on buttons
to work, put Uhion bunper stickers on enpl oyees' cars, and attended Lhion
neetings. Pior tothe election, he distributed authorization cards, and
hel ped workers to fill themout. Hs father assisted himin these tasks.
However, Ramirez admitted that the card distribution took place at workers'
hones away fromthe work site, intowns like Earlinart. Thus, it was not
affirnatively established that these activities were noticed by respondent's
forenmen or supervi sors.

Around the 12th of Decenter, Ramirez began repeated y aski ng
D Ranmos for work for his fa.ther.ga Ramrez noticed that during this
period about fifteen enpl oyees had al ready begun to work in Gardenas' crew
D Ranos, according to Ramrez, told himhis father had to wait until

Cardenas hinsel f returned fromMexi co before he could go to V\Ol’k.@

CGardenas actual |y arrived about the 22nd of Decener. Wien Mra

called the forenan and asked hi mwhen he was goi ng to work,

o 125. The record i s uncl ear whether Mra was in the
vicinity at that tine, or was still in Mxico (see bel ow.

126. The crew started under O Ranos' supervision prior to
CGardenas' return.
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CGardenas responded that he shoul d see D Ranos. The father becane sonewhat
I ncensed, telling Gardenas that he was told by D Ranos to speak wth the
f orenan.

Several days thereafter, on about the fifth of January, Ramrez
agai n spoke to D Ranos at the supervisor's hone. Ramirez poi nted out that
he was just being sent back and forth between supervi sor and forenan, that
his father had been out, not working for nany days. Eventually, around the
22nd or 23rd of January, Mbra was hired to work i n Ranon Hernandez' crew
n or about that date supervisor Joe Becerra admtted to Gnzal o Ramrez

that Mbra shoul d have been hired a | ong tine ago. 27

(n cross-examnation Ramrez essentially reiterated all of the
particulars that he had testified to on direct: specifically, these
concer ned each of the incidents where he had requested work for his father.
SQuch reiteration enhanced Ramrez' credibility, although, in actuality,
there were few if any, conflicts inthe testinony on this issue. However,
Ramrez al so admtted that his father had not worked in the picking season
al the way toits end, but had finished or stopped two days before the

season was actual |y over.

127. Becerra testified that in Decenber Gdnzal o
continual |y asked himfor work for his father. Becerra stated that he told
Gnzal o that he did not know when he woul d be able to enpl oy the father
because the crewwas already full. During the course of one such
conversation, Becerra told Gnzalo that his father had reported to work
late, but that he would see if he coul d pl ace hi mwth soneone ot her than
Cardenas. Subsequent|y, Becerra found out that forenan Ranon Sol ano
Her nandez needed peopl e. Wen he then inforned Mra of the vacancy, Mra
insisted upon working in his original or Gardenas’ crew Becerra stated to
himthat if he wanted to work, he shoul d work wth Ranon.
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Respondent nai ntai ned that the reason Jose Ramirez Mbra was not
hired in the begi nning of the pruning season in 1981-82 was, as admtted by
his son, that he did not conplete the harvest of 1981 and, according to
conpany rules and policy, was not eligible for preferential hiring for the
ensui ng or pruning season. Cardenas testified that towards the end of the
1981 pi cki ng season, Mra tal ked to himabout going to Mxico. He asked the
forenan for advice, telling himthat he wshed to | eave, but that he did not
want "probl ens” when he cane back for the pruning. The forenan advi sed him
that if his absence was due to illness, energency or accident, he coul d
start again wth the rest of the crew but people wo left the job on their

own woul d not start to work until Iater.@

Towards the latter part of Qctober, 1981, Rolando D Ranos laid the
Gardenas crewoff for a fewdays. After the layoff of the crew the crew
Itself was di sbanded, ceasing to work as a unit, but workers in the crew
were sent to other crews to assist in the harvest. Girdenas hinsel f did not
work in the picking after the reassi gnnent of the nenbers of his crew Mra
al so was not anong those individual s who returned to work in the harvest to
be so reassi gned.

CGardenas went to Mexi co on Novenber 25. Before he | eft,

super vi sor Jose Becerra asked the forenan to provide himwth a |ist

128. Mra was not asked to refute these assertions and hence they
nust be credited. Additionally, D Ranos testified that Mra requested his
final paycheck for the harvest fromhim telling the supervisor he was goin
to Mxico. DRanos inforned the worker at that tine that he was not laid of
yet .
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of those individual s who had fini shed the harvest and who knew how to pl ant
runners. Cardenas nade up a list which he clained that he

left wth arelative. To Gardenas’ know edge, the list was used to call
peopl e to begin work in the planting of runners.ggl when

Cardenas rejoined the crewafter his return fromMxi co, the peopl e who were
so enpl oyed in the begi nning of the pruning season@ wer e those who had
been present when the crewwas divided and its neniers reassi gned.

CGardenas testified that after he returned fromMxi co he had a
conversation wth Gnzal o Ramrez about Mra s reenpl oynent. Cardenas
stated that Ramirez told himat that tine that his father had not yet
returned fromMexi co, but that the worker wanted to know whether his father
woul d be rehired. Cardenas responded that he was not hiring then because he
had not received any orders to augnent his crew

Cardenas al so spoke to Mbra on the tel ephone on several occasi ons
after Mra returned fromMxico. Wen asked whether he could hire the
vor ker, the forenman responded that he had hired sufficient people already to
fill out the crewy and that those he had hired had fini shed the harvest
season. As it turned out, during the entire pruning season of 1981- 82,

Gardenas did not hire anyone

129. Hanting runners was the first task assigned to the group
fromGardenas crew during the 1981-82 "pruni ng* season.

_ 130. Mot all those who presented thensel ves after the crew was
di sbanded continued to work in the harvest. Those for whompl aces did not
exist were officially laid off; others who had nedi cal excuses for not
finishing the season al so were not deprived of enpl oynent priority for the
pr uni ng.
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who had not worked until laid off in the previous harvest.

General Gounsel sought to nake nuch of the fact that Gardenas
hi nsel f had ceased worki ng approxi nately the 29th of Qctober and that his
crew was di sbanded.l—w Therefore, he argued that Mra worked up until the
tine that his crewwas laid off. However, Gardenas and the conpany
nai ntai ned that workers were still obligated to report despite the fact that
their crewhad been laid off, and that when they did report these workers
were assigned to other crews. Wiile Gardenas hinsel f woul d have no
know edge, since he was not present, whether or not those workers who were
reassi gned actual |y conpl eted the harvest, he di d know whi ch workers
appeared to be reassigned followng the layoff of the crewitself. Mra was
not inthis group, and thus was not consi dered anong those eligible for
preferential recall as the pruning season began.

Notw t hstandi ng any of the foregoing, it appears that Mra was
actually called back to work at the very inception of the pruning season.
Unfortunatel y, he had not as yet returned fromMxi co, and was unabl e to
accept the offer of enpl oynent. The fact that Mra was offered a job at
that tine substantially negates, if not destroys, any inference that his
subsequent "refusal” to be re-hired was notivated by unl awful ,

di scrimnatory considerations.

Supervi sor Becerra testified that sonetine i n Noveniber, 1981 he
spoke wth Gnzal o Ramrez at Ramirez' house. Becerra inforned Ramirez
that they conpany was going to begin pruning its al nond trees the fol | ow ng
Monday, and that he and his father were

131. The contention was not raised in General Gounsel's brief,
but was presented orally at the hearing.
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toreport to V\ork@. Ramrez then allegedly told Becerra that his

father was not there, that he had gone to Mxi co, and asked whet her he coul d
substitute his brother instead. Becerra replied in the negative, since his
brot her had not worked for the conpany before. Ramrez hinself did not offer
any testinony to controvert Becerra' s assertions in this regard, and
therefore they nust be accepted as factual |y accurate.

Wi | e a seeming contradi ction arises between the above account and
assertions that Mra did not conpl ete the harvest season and hence was not
hired wth the group that was initially enployed in the Gardenas crew duri ng
the 1981-82 pruni ng season, it appears that, strictly speaking, the conpany
did not "refuse to rehire" M. MJra.@ I nstead, Jose Becerra did offer
Mora enpl oynent, but Mbra was sinply not present and coul d not accept the
job. As wth the allegation involving Arnando O ozco (supra), it appears
that enpl oynent was nade avai lable to Mra at a tine when he was in no
position to be able to accept it. Thisis not to say that the conpany woul d
not rehire himbecause of his Lhion activities, or in the case of M. Mra,
the Lhion activities of his son. Respondent nade clear its intention to
hire Mra. H had a job offer fromBecerra, but could not accept it. The
subsequent failure to place Mra in the Gardenas crew while not
substantially related to Mra s earlier inability to work for Becerra,

cannot, as a consequence, be

132. Mra had worked in this capacity the previous year.
133. Apparently, Becerra and Gardenas were not under the sane

constraints as to whomthey could put to work. Becerra was in charge of the
al nond tree pruni ng work.
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deened "discrimnatory. "

The inference that Respondent was aware of Mra s Lhion activites
can barely be drawn on the basis of the facts presented. The nere, passive
act of wearing a Lhion button, when many such buttons were bei ng worn by
workers, does not adequately support an inference that respondent was
sufficiently anare of Mra s Lhion synpathies as to render himan object of
anti-Lhion discrimnation, even given the extent of ani nus towards the Lhion
that respondent had displayed. (Sears-Shunann Gonpany, Inc. (1982) 8 ALRB
No. 43; cf. Joe Maggio, Inc. (1978) 4 ALRB No. 37; MKke Yurosek & Sons, Inc.
(1982) 8 ARB Nb. 37; Mitsui Nursery, Inc. (1979) 5 ALRB No. 60.)

It is alsonoteworthy that Gnzal o Ramirez, who nore conspi cuousl y
di spl ayed his pro-Lhion attitudes, was hired as respondent’'s 1981-82 pruni ng
season began. "Athough an enpl oyer's discrimnation agai nst an enpl oyee
because he or she has a famlial relationship wth a Uhion activist nay
violate the . . . (Act), the lack of proof that respondent” discrimnated
agai nst the activist "forecloses a finding that" simlar action taken wth
regard to his/her relatives "was unlawul ." A Garatan (1982) 8 ALRB Nb.
83, and cases cited therein. Wile not directly apposite to the instant
case,@ the Garatan situation highlights the |ogical inconsistency
between a finding of discrimnation agai nst a not-so-visible Lhion adherent
where the nore vocal and obvious pro-Lhion rel ati ve has not been the obj ect

of discrimnation.

134 Inthat case the activist was transferred for _
non-di scrimnatory reasons to a different work site. The nenpers of his
famly were |ikew se transferred.
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Lastly, as noted in Royal Packing Conpany (1982) 8 ALRB Nb. 48,

"disparate treatnent of simlar conduct evidences discrimnatory intent.” To
a lesser extent, the converse is alsotrue. Here, Gneral ounsel nade no
show ng that any worker who had not worked in the harvest until he/she was
laid off was accorded preferential hire status for the ensuing pruni ng
season. Thus, Mrra' s tenure was treated in full conformty to the seniority
rules stipulated to by the parties and set forth in the introduction to this
deci si on.

Therefore, it is recoomended that this allegation be

di snm ssed.
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By authority if section 1160.3 of the Agricultural Labor Rel ations
Act (Act), the Agricultural Labor Relations Board (Board) hereby orders that
Respondent, George Lucas & Sons, its officers, agents, successors, and
assigns, shall:
1. QGease and desist from

(a) Dscharging, or otherw se discrimnating agai nst, any
agricultural enpl oyee for engaging in union activity or other protected
concerted activity.

(b) Inany like or related manner interfering wth,
restraining, or coercing any agricultural enpl oyee in the exercise of the
rights guaranteed by section 1152 of the Act.

2. Take the followng affirnative acti ons whi ch are deened
necessary to effectuate the policies of the Act:

(a) Mke whol e Juan Juarez, Sanuel M ranont es,

Glberto Baez and Gatalina Baez for all |osses of pay and ot her econonmic

| osses they have suffered as a result of the discharges of these enpl oyees,
t he nakewhol e amount to be conputed in accordance wth establ i shed Board
precedents, plus interest thereon conputed i n accordance wth our Decision
and Qder inlLu-Bte Farns, Inc. (Aug. 18, 1982) 8 ALRB Nb. 55.

(b) Preserve and, upon request, nake available to this Board
and its agents, for examnation, photocopying, and ot herw se copying, all
payrol | records, social security paynent records, tine cards, personnel
records and reports, and all other records rel evant and necessary to a
determnation, by the Regional Orector, of the backpay period and the

anmount of backpay due under the terns of this
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Q der.

(c) Sgnthe Notice to Agricultural Enpl oyees attached
hereto and, after its translation by a Board agent into all appropriate
| anguages, reproduce sufficient copies in each | anguage for the purposes set
forth hereinafter.

(d) Post copies of the attached Notice, in al appropriate
| anguages, for 60 days in conspicuous places on its property, the period(s)
and pl ace(s) of posting to be determned by the Regional Drector and
exerci se due care to repl ace any Notice whi ch has been al tered, defaced,
covered, or renoved.

(e) Arange for arepresentative of Respondent or a Board
agent to distribute and read the attached Notice, in all appropriate
| anguages, to all of its agricultural enpl oyees on conpany tine and property
at tine(s) and place(s) to be determned by the Regional Drector.
Fol low ng the reading, the Board agent shall be given the opportunity,
out si de the presence of supervisors and nanagenent, to answer any questions
t he enpl oyees may have concerning the Notice and their rights under the Act.
The Regional Orector shall determne a reasonabl e rate of conpensation to
be pai d by Respondent to all nonhourly wage enpl oyees to conpensate themfor
worktine lost at this reading and the questi on-and-answer peri od.

(g0 MNotify the Regional Drector inwiting, wthin 30 days
after the date of issuance of this Qder, of the steps Respondent has taken
toconply wthits terns, and continue to report periodically thereafter, at

the Regional Orector's request
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until full conpliance is achieved.
DATHD February 25, 1983.

Aot Gl

MATTHEW GOLDBERG
Adm ni strative Law Judge
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NOIM CGE TO AR LTURAL BWALOYEESS

After investigating charges that were filed in Delano Regional Gfice, the
General unsel of the Agricultural Labor Relations Board (Board) issued a
conpl aint which alleged that we had violated the law After a hearing at
whi ch each side had an opportunity to present evidence, the Board found that
we did violate the law by di scharging and refusing to rehire enpl oyees
because of their support of the Lhited FarmWrkers of Anerica, AH-AQ
(AW or because they engaged in activities for the benefit of enpl oyees.
The Board has ordered us to post this Notice and to take certain ot her
actions. V& wll do what the Board has ordered us to do.

V¢ also want to tell you that the Agricultural Labor Relations Act (Act) is
alawthat gives you and all other farmworkers in Gilifornia these rights.

To organi ze your sel ves;

To form join, or help unions, .

To vote in a secret ballot election to decide whether you want a

uni on to represent you; _

To bargain wth your enpl oyer about your wages and wor ki ng

condi tions through a uni on chosen by a najority of the enpl oyees and
certified by the Board,

To dact together wth other workers to hel p and protect one anot her;
an

6. To decide not to do any of these things.

> whpe

Because it is true that you have these rights, we promse that:

VEE WLL NOT discharge, refuse to rehire, or otherw se discrimnate agai nst
any enpl oyee because he or she has joined or supported the UFWW or any ot her
| abor organi zation, or has exercised any other rights described above.

VE WLL NOI' interfere wth, or restrain or coerce you in the
exercise of your right to act together wth other workers to help
and protect one anot her.

VEE WLL rei niour se Juan Ji nenez, Sanuel Mranontes, Gl berto Baez and
Gatalina Baez for all |osses of pay and other economic | osses he has
sustained as a result of our discrimnatory acts against him plus interest
conput ed i n accordance wth the Board's Qder inthis natter.

DATED ERE LUCAS & SINs

By: (Represent at i ve) (Title)



If you have a question about your rights as farmworkers or about this
Notice, you may contact any office of the Agricultural Labor Relations
Board. (e officeis located at 627 Min Sreet, Delano, Gilifornia
93215. The tel ephone nunber is (805) 725-5770.

This is an official Notice of the Agricultural Labor Relations Board,
an agency of the Sate of Gilifornia

0O NOF REMDE (R MUTT LATE
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